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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) the Grain Stand- 
ards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 U.S.C. 
1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et 
seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et seq.), and 
The Virus-Toxin Act of 1913 (21 U.S.C 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
MARCH 1983 


AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


COURT DECISION: 


GREAT WESTERN PACKING COMPANY and DALE CLARK v. UNITED 
SraTES DEPARTMENT OF AGRICULTURE; JOHN BLOCK, as Sec- 
retary for the United States Department of Agriculture. 
(Civil Action No. 81-6011) (USDA FSQS Docket No. 
9) Dismissal of Appeal 


DISCIPLINARY DECISIONS: 


GREAT WESTERN PACKING COMPANY and DALE CLARK. FSQS 
Docket No.9. Removal of Stay Order 
*Hurron, WILLIAM H. I&G Docket No. 75. Decision and 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


ALENTADO, ANTONIO. AWA Docket No. 219. 
* AynEs, JOHN. AWA Docket No. 191. 
BERRA, JOHN WAYNE. AWA Docket No. 180. 
De_TA Air Lines, INc. AWA Docket No. 224. 
Door.y Zoo, HENRY. AWA Docket No. 217. 
* MISSLER, JUDITH A., d/b/a MISSLER’S Pets & SuPPLIES. AWA 
Docket No. 214. 
RoBINSON, RICHARD “Dick”.. AWA Docket No. 190. Deci- 
sion and Order 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


MILAN’s ENTERPRISES, INC., d/b/a MILAN’s SMOKED MEAats. 
FMIA Docket No. 62. 
MILLSAP PACKING COMPANY. FMIA Docket No. 63. Con- 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


CROWLEY, CLAUDE, and STEVE REES. HPA Docket No. 
186. Consent as to Steve Rees 

Dietz, JOE H. HPA Docket No. 165. Decision and Order 

Gray, BILLY, and Mrs. C. Ray CARTER. HPA Docket No. 
124. Decision on Remand 

*Kaxassy, MIKE, and RALPH HENSLEY. HPA Docket No. 

94. Consent as to Mike Kakassy 

Law, SANDRA. HPA Docket No. 183. Consent 

STAMPER, ELDON, and SONYA STAMPER (d/b/a CHEZMYRAE WALK- 
ERS), and Ross H. Fox. HPA Docket No. 168. _Deci- 
sion and Order 

* Stay Order 


*Current month March 1983 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 


COURT DECISIONS: 


* UNITED STATES OF AMERICA v. PERDUE FARMS, INC. and FRANKLIN 
P. PerpueE. (Civil Action No. 81-6200) The certified 
question is answered in the affirmative and the order of the 
district court is affirmed 

WILSON, EVERETT, d/b/a VALLEY VIEW FARM v. RELIANCE INSUR- 
ANCE COMPANIES. (Civil Action No. 81-CI-0179) 
laintiff’s motion for interest, overruled 
WILSON, EVERETT, d/b/a VALLEY VIEW FARM v. RELIANCE INSUR- 
ANCE COMPANIES, a corporation. (Civil Action No. 81- 
CI-179) Surety bond issue 


DISCIPLINARY DECISIONS: 


BosmA, JACOB F., d/b/a CHINO LIVESTOCK COMMISSION COMPANY 
AND YARDAGE. P&S Docket No.5884. Stay Order 
BourBON Live Stock CoMMISSION COMPANY, a corporation and 
SHIRLEY D. PowELL and Homer L. HAUSCHILD, individ- 
uals. P & S Docket No. 6086. Consent 
Bray, MICHAEL E., d/b/a BRAY LIVESTOCK. P &S Docket No. 
6025. Default 
BurRTONFARMS, INC., and PATRICK MALONE. P&S Docket No. 
6071. Default 
* EasTER, CONRAD C. 
Empry LIvesTOcK COMPANY. 
Consent 
FULLER, THOMAS JOHN. P&S Docket No. 5566. Supple- 
mental Order 
HUGHSTON, WILLIAM C., MARION LIVESTOCK AUCTION, INC., Ros- 
ERT L. BoOKOUT, JOHN R. Bookout, HILDA M. BookoutT, 
CHARLES E. WALCH, RoBerT H. ACKELS, and BRECKENRIDGE 
AUCTION AND SALES Co. P&S Docket No. 5993. 
Consent as to William C. Hughston and Marion Livestock 
OMIT TINS Ee echo: ave at, ty penta Maetey Beene tA idiil oghhn i i shnshalS 
* INTERNATIONAL CATTLE COMPANY, SOUTHERN LIVESTOCK, INC., 
MIKE ToMKow, JR., CEcIL M. YATES, SR., D. L. Crum, C. W. 
BAILEY, and ERNIE L. KENNEDY. P&S Docket No. 
6076. Consent astoC. W. Bailey 
JOHNSON, GEORGE E. P&S Docket No. 6055. 
*KouTHoFF,GARY. P&S Docket No.6043. Consent 
Koza, LAWRENCE G. P & S Docket No. 6080. Consent 
MarrTES LIVESTOCK AUCTION MARKET, INC., a corporation, PHILIP 
MArTTES SR., and PHILIP MATTES, JR., individuals. P&S 
Docket No.5911. Decision and Order 


*MonrTeE Vista Livestock CoMMISSION CoMPANY, INC., and Har. 
OLD W. ADOLF. P & S Docket No. 6089. Consent 
*Nicc, Vincent A. P&S _ Docket Nos. 5524 and 

5819. Supplemental Order 


*Current month March 1983 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


SAYLOR JR., GEORGE W. P&S Docket No. 5753. Denial 
of Petitions To Reopen And Reconsider 
Stay Order 

*Seerup, ROBERT J., FARMERS UNION MARKETING AND PROCESSING 

ASSOCIATION, CONRAD A. OLSON, W. M. CAMPBELL CoMMIS- 
SION Co., LERoy J. PAWLENTY and MICHAEL A. JOHN. 
son. P&S Docket No. 6099. Consent as to W. M. 
PNT ee ojos yee aye BCR are aes? FPG dare e THe 379 

SMITH BROTHERS STOCKYARDS, _INC., Mack 
SmitH. P&SDocketNo.6013. Default 

WEINBERG, THOMAS B., and FREDERICK A. WEINBERG. 
Docket No. 5984. Supplemental Order 


REPARATION DECISIONS: 


*BrYANT, JIM v. TiMoTHY A. REECE d/b/a REECE CATTLE Co. 
PANY. P & S Docket No. 5971. Decision and Order 

*HATZENBUEHLER, RALPH, and WAYNE HATZENBUEHLER v. TRI- 
STATE LIVESTOCK AUCTION Co., INC. P &S Docket No. 
5899. Decision and Order 

HoLMES, FRED, d/b/a WASHINGTON CouNTy LivEsTocK, INC. 

v. DEAN CHARLING d/b/a CHARLING CATTLE Co. P&S 
Docket No. 5930. Denial of Petition to Reopen Hearing 
or to Take Depositions 

*MuskINGuM Livestock SALES Co. v. DENNIS 
BURN. P&S Docket No.6069. Decision and Order 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 


DISCIPLINARY DECISIONS: 


AMERICAN FRuIT PurRveyors, INC. PACA Docket No. 
2-5954. Decision and Order 
ARIZONA FRESH Foops, INC. PACA Docket No. 2-6066. 


*Bananas, INc. PACA Docket No. 2-6064. Order Deny- 
ing Intervention 
Capps, KENNETH M., d/b/a KENNETH CAPPS PRODUCE. PACA 
Docket No. 2-6134. Default 
*Evans Potato Company, Inc. PACA Docket No. 
2-6077. Decision and Order 
FRIEDMEYER PRODUCE Co., INC. PACA Docket No. 2-5958. 
Decision and Order 
KRUSE AND ASSOCIATES, INC. PACA Docket No. 2-5858. 
Decision and Order 
MARKHAM, DILLARD MaAurRICcE, d/b/a MARKHAM FRUIT 
Co. PACA Docket No. 2-6128. Default 


“Current month March 1983 decisions. 





340 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


PAGE 
Disciplinary Decisions—Cont. 


Op VirciniA, INc. PACA Docket No. 2-5938. Decision 


PRODUCE BROKERS, INC. PACA Docket No. 2-6081. 
sion and Order 
*Ricu-Pac Propuce, Inc. PACA Docket No. 2-6075. 


SiInGH Propuce, INc., Pete. PACA Docket 
2-6118. Decision and Order 
VeEG-PrRO DISTRIBUTORS. PACA Docket No. 2-6063. 
mand Order 
* YANKEE BROKERAGE, INc. | PACA Docket No. 2-6130. 
der Dismissing Appeal 
*ZERILLO, INC., NICHOLAS J. PACA Docket 
2-5969. Decision and Order 


REPARATION DECISIONS: 


* Berry, MaRvIN E., d/b/a MarvIN Berry Company v. C. C. LEE 
d/b/a C. C. ENTERPRISES COMPANY. PACA Docket No. 
2-5966. Decision and Order 

BIANCHI & SONS PACKING Co. v. KELVIN S. Nc d/b/a KIN Yip Com- 
PANY. PACA Docket No. 2-5852. Decision and Or- 


BONIFACINO MusHROOMS, JAMES P. v. C&G MusHroom Co. oF 
Fiona. PACA Docket No. 2-6173. Order Requir- 
ing Payment Of Undisputed Amount 

BRANDT FarMs, Inc. v. C. L. Fain Co., Inc. PACA Docket 
No. 2-6053. Decision and Order 

D’ArrRIGO Bros. Co. OF CALIFORNIA v. COLONIAL STORES and/or 
L&M _ BroxeraGE Co., Inc. PACA Docket No. 
2-5836. Decision and Order 

DENNIS PRODUCE SALES, INC. v. CARUSO-CIREsI, INC. 

Docket No. 2-5968. Decision and Order 

* DoBLER & Sons, CARL v. GILARDI TRUCK & TRANSPORTATION, INC. 
d/bla A.M. GitarpI & Sons. PACA Docket No. 
2-6202. Order Requiring Payment Of Undisputed 


Durer & Company, M. J. v. CHANDLER-Topic Co., INC. 
Docket No. 2-6083. Decision and Order 

DyAL, JR., INc., LERoy v. PHILLIP R. WELLER, d/b/a RICHARD 
WELLER. PACA Docket No. 2-5996. Decision and 


*EMMERT TRANSFER CO. v. MICHIGAN QUALITY Foops, 
Inc. PACA Docket No. 2-5806. Dismissal 

*FarM MARKET SERVICE, INC. v. ALBERTSON’S, INC. a/t/a SOUTHCO 
DIVISION. PACA Docket No. 2-6003. Decision and 


*Current month March 1983 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 
Reparation Decisions—Cont. 


FLoriza SALES Co., INc. v. TOMATOES, INc. | PACA Docket No. 
2-5957. Order of Dismissal 
*GacLIANO & Co., INc., ANTHONY v. THE AUSTER COMPANY, 
INC. PACA Docket No. 2-5997. Decision and Order 
GARDEN STATE Farms, INC. v. JOHNSTON-GIBSON SALES Com. 
PANY. PACA Docket No. 2-6045. Decision and Or- 


GENBROKER CORPORATION a/t/a GENERAL BROKERAGE COMPANY 
v. BRONIA INC. a/t/a J & J PRODUCE. PACA Docket No. 
2-6037. Decision and Order 

GEORGIA VEGETABLE Co., INC. v. GATOR PRODUCE SALES, 
Inc. PACA Docket No. 2-5956. Decision and Order 

*Gwin, Wuire & Prince, Inc. v. NATIONAL Foop Corpora- 
TION. PACA Docket No. 2-6034. Decision and Or- 


* Hatt, WARREN A., d/b/a HALL’s PLANTS AND PRODUCE v. BATTAG- 
LIA PRODUCE SALES, INC. PACA Docket No. 
2-6026. Decision and Order 

HEIDEMA FRUIT AND PRODUCE Co. v. ROLAND MARKETING, 
Inc. PACA Docket No. 2-6028. Decision and Order 

* HERNANDEZ, PABLO, d/b/a PABLO DISTRIBUTORS v. PARAGON Dis- 

TRIBUTING, INC. PACA Docket No. 2-5867. Decision 


HOMESTEAD TOMATO PACKING Co., INC. v. BEN E. KEITH Com. 
PANY. PACA Docket No. 2-5945. Decision and Or- 


HOMESTEAD TOMATO PACKING Co., INC. v.C. SALADINO & 
Son. PACA Docket No. 2-5937. Decision and Order 
HORWATH AND Co., INC. a/t/a GONZALES PACKING Co. v. SAMUEL 
SIMON PETRO d/b/a SAM PETRO PRopucE. PACA Docket 
No. 2-5990. _—_ Decision and Order 
KERN RIDGE GROWERS, INC. v. GARDEN STATE Farms, INC. 
PACA Docket No. 2-6041. Decision and Order 
LOUIE PRODUCE CoMPANY v. CHEF’S Best Foops. PACA Dock- 
et No. 2-6144. Dismissal 
*Macic VALLEY Potato SHIPPERS, INC. v. Morris NATHAN PRo- 
pucE Co., Inc. PACA Docket No. 2-6048. Decision 
and Order 
*Macic VALLEY Potato SHIPPERS, INC. v. PRODUCE PRODUCTS, 
Inc. PACA Docket No. 2-6052. Decision and Order 
*MatTTHEws PIcKLE Co., J.C. v. SCHNEPPER PICKLE CorP. 
PACA Docket No. 2-6015. Decision and Order 
MENDELSON-ZELLER Co., INc. v. R&R Fruit Company. 
PACA Docket No. 2-6180. Order Requiring Payment 
Of Undisputed Amount 


*Current month March 1983 decisions. 
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MILLER’S BROKERAGE, INC. v. PALERMO-Cascio, INC. 
Docket No. 2-6021. Decision and Order 

PavicH & SONS, STEPHEN v.M&S_ DISTRIBUTING COM- 
PANY. PACA Docket No. 2-6047. Decision and Or- 


Putts, Inc., Joe v. G&T TERMINAL PACKAGING Co., INC. 
PACA Docket No. 2-5769. Order Granting Petition To 


PropucE Associates INC. v. NEW LINDEN PRICE RITE INC. 
PACA Docket No. 2-6154. Order of Dismissal 

PRODUCE ASSOCIATES INC. v. SHOP-RITE FOODARAMA OF LAUREL- 
TON INC. PACA Docket No. 2-6138. Order of Dis- 


PRODUCE ASSOCIATES INC. v. SHOP WISE SUPERMARKETS OF CON- 
NEcTicuT Inc. PACA Docket No. 2-6139. Order of 
Dismissal 

PurE GOLD, INC. v. TRADE WEST MERCHANDISING, INC. PACA 
Docket No. 2-5909. Decision and Order 

*R&R Fruit Company v. CUMBERLAND PRODUCE 
Inc. PACA Docket No. 2-6122. Reparation Order 
RitcLo Propuce, INC. v. CUMBERLAND PRODUCE Co., INC. 
PACA Docket No. 2-6099. Order of Dismissal 
*RoBiInsoN Company, C.H. v. Davin W. Ossorn d/b/a West 
Coast CONNECTION. PACA Docket No. 2-6110. _ Deci- 
sion and Order 
*Saur & Sons Orcwarps, INc., R.V. v. AFFY TAPPLE, 
INC. PACA Docket No. 2-6049. Decision and Order 

SMISSON FARMS v. WILKINSON-COOPER PRODUCE, INC. PACA 
Docket No. 2-6124. Order Requiring Payment Of Un- 
disputed Amount 

TeaL, Norwoop E. v. Tony PAGANO & Sons, INC. 

Docket No. 2-5998. Decision and Order 

THOMPSON & Sons, INC., FRANK W. v. ROLAND MARKETING, 

Inc. PACA Docket No. 2-6085. Decision and Order 
* WeESTRICK, JAMES v. Ray WesTRICK Farms, INc. PACA Dock- 
et No. 2-5596. — Decision and Order 

WHOLESALE PRODUCE INDUSTRY OF PITTSBURGH, THE v. GARDEN 
FRESH MaRKETs INc. PACA Docket No. 2-6192.  Or- 
der Requiring Payment Of Undisputed Amount 

YAKIMA Fruit & CoLD SroraGE Co. v. INTERNATIONAL A.G., 
Inc. PACA Docket No.2-6104. Decision and Order 

*Stay Order 


REPARATION DEFAULT DECISIONS (RD): 


A.C.A. Musrooms, Inc. v. D. L. Foop Purveyors, INc. alt/a 
MDM Foops. PACA Docket No. RD-83-109 


*Current month March 1983 decisions. 
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PAGE 
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* Agatti, ALEX C., d/b/a ALEX ABATTI BROKERAGE alt/la A & M 
PropucE Co. v. 8. CORTELLO INC. PACA Docket No. 


AcE Hi PAcKING INC. v. ONION SALES INc. PACA Docket No. 
RD-83-142 
* ALL STATE PACKERS, INC. v. Davip W. OsBorN d/b/a West Coast 
CONNECTION. PACA Docket No. RD-83-193 
Amico Foops Corp. v. ARISTA PRODUCE CoRP. PACA Docket 
No. RD-83-106 
* ANDREWS’ SONS, SAM v. SUN-GLO WHOLESALE Fruit & Pro. 
pucE. PACA Docket No. RD-83-175 
* APPLE SALES, INC. v. AMERI-CAL PRODUCE INC. PACA Docket 
No. RD-83-171 
ASSOCIATED PRODUCE DISTRIBUTORS v. CALIFORNIA OREGON VEGE- 
TABLE EXCHANGE. PACA Docket No. RD-83-105 
AUSTER CoMmPANY, INC., THE v. ANTHONY BROKERAGE, INC. 
PACA Docket No. RD-83-110 
BAILLIE Co., INc., JACK T. v. JOSEPH RUBINO d/b/a SUN-GLO 
WHOLESALE Fruit & PRODUCE. PACA Docket No. RD- 


* BELLO-ToMATOE INC. v. AREND FERWERDA d/b/a AREND FERWER- 
DA WHOLESALE PRODUCE BROKER. PACA Docket No. 
RD-83-128. Order Reopening After Default 

*BLuE CHELAN, INC. v. LIMEX INTERNATIONAL OF CALIF., 
Inc. PACA Docket No. RD-83-168 

BRANDT FARMS INC. v. ONION SALES INc. PACA Docket No. 


*Brown, Stan C., d/b/a B.J.B. v. ONION SALES INC. 
Docket No. RD-83-196 
*BusHMAN & Son Corp., H. R. v. DONALD W. ProskE d/b/a Pros. 
KE’S OLDE ‘TOWNE Propuce. PACA Docket No. 
RD-83-179 
ByRD PRODUCE COMPANY v. ASSOCIATED GROCERS OF NEBR. Co- 
op.,INnc. | PACA Docket No. RD-83-157 
CASHMERE PIONEER GROWERS v. LIMEX INTERNATIONAL OF CALIF., 
Inc. PACA Docket No. RD-83-143 
*Caston, ARTHUR H., d/b/a A.H. CasTon FARMS v. JOSEPH 
RuBiIno d/b/a SuN-GLO WHOLESALE Fruit & PRo- 
DucE. PACA Docket No. RD-83-176 
*CHRISTENSEN & Son, K. W. v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-83-183 
CocoLA FRuirT CORPORATION v. FRESH SQUEEZE DAILY INC. 
PACA Docket No. RD-83-132 
CoMUNALE, Cono R., d/b/a RALPH & Cono CoMUNALE v. V. A. 
Sons Inc. PACA Docket No. RD-83-163 
*CRAWFORD Propuce Co., Murray G. v. TAMEZ & QUINTANILLA 
ToMATO House and/or JOSE QUINTANILLA. | PACA Docket 
No. RD-83-188 


*Current month March 1983 decisions. 
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CuLoTta, Dominic v. W.P.C. INSTITUTIONAL SuPPLY, INC. 

PACA Docket No. RD-83-134 
* DELAWARE PRopucE GROWERS, INC. v. KENNETH M. Capps d/b/a 

KENNETH CAPPS PRODUCE. PACA Docket No. 
RD-83-173 

Dew-Gro, INC. a/t/a CENTRAL WEST PRODUCE v. JOSEPH RUBINO 
d/bla Sun-GLO WHOLESALE Fruit & PropucE. PACA 
Docket No. RD-83-166 

Dove MusHrooms, INc. v. D. L. Foop PuRveyors INC. a/t/a MDM 
Foops. PACA Docket No. RD-83-155 

ECONOMY PRODUCE & VEGETABLE CoMPANY, INC. v. L & M Foop 
Service Inc. PACA Docket No. RD-83-112 

GENBROKER CORPORATION a/t/a GENERAL BROKERAGE Co. v. Ha- 
VANA POTATOES CorP. PACA Docket No. RD-83-136 

* Stay Order 

GRAFF, JR., EDGAR H. v. GREEN VALLEY PRODUCE DISTRIBU- 
TORS. PACA Docket No. RD-83-124 

GRAINGER FARMS, INC. a/t/a ECKEL PRODUCE COMPANY v. JOHN 
INIGARIDA d/b/a CaL-Paciric PropucE Co. PACA Docket 
No. RD-83-140 

GRANADA MARKETING, INC. v. MONTE BROKERAGE Co. 
Docket No. RD-83-114 

*GrEEN GOLD Avocapo Company v. SA-So PouLTrRy SALES Co., 

Inc. a/t/a VALENTINE Foops. PACA Docket No. 


GREEN VALLEY PRODUCE Co-Op v. BasILIO GONZALEZ d/b/a BASIL- 

10 PropuceE. PACA Docket No. RD-83-127 
*GrirFin & BRAND SALES AGENCY INC. v.J.R. Cortes & 

Co. PACA Docket No. RD-83-191 

GRIFFIN & BRAND SALES AGENCY INC. v. ONION SALES INC. 
PACA Docket No. RD-83-144 

H & T PackinGc Company v. D. L. Foop Purveyors, INC. alt/a 
MDM Foops. PACA Docket No. RD-83-129 

HARKNESS-COLGATE-BARTELL, INC. a/t/a UNITED PACKING Co. 
v. MONTE BROKERAGE Co. PACA Docket No. RD-83-95 

Harvey & Son Inc., GLEN v. D. L. Foop Purveyors INc. a/t/a 
MDM Foops. PACA Docket No. RD-83-133 

*HeaTH and LEJEUNE, INC. v. Bic A INc. PACA Docket No. 

RD-83-187 

Hi-VALUE Processors, INC. v. CUMBERLAND PRODUCE Co., 
Inc. PACA Docket No. RD-83-91 

Hines & Company v. IRISH PropucE Co. PACA Docket No. 
RD-83-145 

HOLTHOUSE Sons, Rupy a/t/a HoLTHOUSE Farms v. D. L. Foop 
PuRVEYoRS INC. a/tia MDM Foops. PACA Docket No. 
RD-83-153 

HOMESTEAD TOMATO PACKING Co. INC. v. TRIPLE A TOMATO 
Inc. PACA Docket No. RD-83-151 


*Current month March 1983 decisions. 
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IseRI PRoDUCE Co., THOS. v. TAMARA Foops, INC. 
Docket No. RD-83-126 
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(No. 22,395) 


In re WILLIAMH. HuTTon. I&G Docket No. 75. Decided February 4, 


1983. 
Dissmissal of complaint 


Where the evidence does not establish any violation of the cease and desist order issued 
April 9, 1980, restricting respondent’s activities with reference to federal meat 
grading services, the complaint is therefore dismissed. 


Marshall Marcus, for complainant. 
Michael J. McCabe, San Diego, Calif., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


A Complaint was filed under the Agricultural Marketing Agreement 
Act of 1946 (7 USC 1621 et seq; “AMA”, “Act”) which charges Respond- 
ent William H. Hutton with violation of a cease and desist order.’ 

Respondent denied violation of the cease and desist order. 

Trial of the issues took place on Wednesday May 12 1982 in San Die- 
go, California. Briefs have been filed by both parties. 


zkweekkKk 


Early on a June morning in 1981, Respondent William H. Hutton was 
requested by a fellow employee to call the Los Angeles regional supervi- 


1 An Amended Order was filed 4/9/80 in In re William H. Hutton, 39 AD 355 (Amended 
Order), 38 AD 332 (1979) (Decision and Order), an administrative department proceeding 
based on illegal gratuities given to federal meat graders by Respondent William H. Hutton 
and a former employer of Respondent Hutton. 18 USC 201 (f). 


Amended Order 


“An appeal having been filed in this proceeding in the United States Dis- 
trict Court for the Southern District of California to review the Decision and 
Order filed herein on February 23, 1979, and an agreement having been 
reached for settlement purposes only, that the respondent would immediate- 
ly withdraw his appeal, with prejudice, and the Judicial Officer would amend 
his Order, it is ordered that: 


The benefits of federal meat grading and acceptance services provided un- 
der the Agricultural Marketing Act of 1946, as amended, are withdrawn 
from and denied to respondent William H. Hutton, for a period of 10 years, 
retroactively from the date of the complaint in this matter, October 29, 1976. 
However, such withdrawal and denial shall be suspended provided respond- 
ent William H. Hutton does not, for the term of this Order, become an offic- 
er, director, partner, substantial.investor or supervisor in any establishment 
requiring federal meat grading and acceptance services; and provided fur- 
ther, that respondent, William H. Hutton does not assume, for the term of 
this Order, any employment or do any acts that would entail direct or indi- 
rect review of federal meat grading and acceptance determinations and activ- 
ities.” 
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sory meat graders office to see if any supervisory meat grading person- 
nel were then in or soon would be in the San Diego area. 

The call that morning was prompted by a fellow employee of Respond- 
ent Hutton’s who was having difficulty filling orders and loading trucks. 
That fellow employee, also a salesman from Talone Meat Packing Com- 
pany as was Respondent Hutton, believed that the relief meat grader 
(working her first day at Talone Meat Packing) was erratically grading 
meat which the salesman had selected to fill customer’s orders. Trucks 
were waiting at the loading dock to be loaded for shipment to the sales- 
man’s customers. Production had stopped moving. 

That salesman asked another employee (the rollerman) to reach Hut- 
ton and ask Hutton to call the supervisory meat grading personnel to see 
if supervisory personnel would be in the San Diego area to visit the 
Talone Meat Packing plant. 

This request was relayed to Hutton who then thought for a moment 
about whether such an inquiry would viol:te the cease and desist order 
which restricted his activities in reference to meat grading. 

Hutton had not had any contact or communication with federal meat 
graders, had no complaint concerning them, had not evaluated their 
work in any fashion, and had tried to conduct himself in conformity 
with the terms of the restrictive cease and desist order. Hutton con- 
cluded that relaying this inquiry to the supervisory personnel at the Los 
Angeles area office would not be in violation of the order. 

Hutton made the call as requested. He identified himself to the super- 
visory meat grader on the phone, and relayed the request and informa- 
tion which had been provided to him. Hutton was told that there was 
“'..No supervisor in the area and that they [the salesman, Talone Meat 
Packing and the meat grader on the scene] would have to do the best 
they could, and that was just about the end of it.” Transcript page 36. 

Hutton did not recall that he did anything at all following the tele- 
phone conversation, but assumed he relayed the information back to 
those who requested it, and dropped the matter, having nothing further 
to do with it since he had completed what he was asked to do. 

The telephone conversation was then reported as a violation of the 
cease and desist order and resulted in this formal complaint being filed. 

Hutton was a salesman for Talone Meat Packing Company in San Die- 
go. He sold both graded and ungraded meat. He custom selected car- 
casses for his customers to fill orders at times and circumstances when 
he would not be near the federal meat grader, nor would his “tagging” of 
meat for his customers be done at such a time or in such a fashion as to 
influence or affect the federal meat grader in grading activities. 


Whatever “determinations” were made with respect to what the grad- 
er was doing or not doing that morning, were made by another Talone 
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Meat Packing Company employee, under some pressure at the time, 
with trucks waiting to be loaded to deliver meat to customers. 

Hutton had no responsibility for that employee’s decisions, judgments, 
nor did he have any responsibility to evaluate or to act on that em- 
ployee’s “determinations.” Hutton had no supervisory function where 
people reported to him on federal meat graders work. 

However, Hutton did accede to a co-employee’s request to phone the 
Los Angeles area office and inquire if a supervisory employee was or 
soon would be in the San Diego region so as to visit the Talone Meat 
Packing Company about the “erratic” grading. 

The question of whether that grader was properly or improperly per- 
forming the grading that morning is irrelevant here. It is undisputed 
that a Talone Meat Packing Company salesman believed that the grader 
was narrowly or erratically grading, “not giving the full width” (i.e., the 
grader had not graded some beef “choice” as the salesman thought she 
should have). 

It was the salesman’s evaluation and his request for supervisory re- 
view of that work, when trucks were being held at the dock to be loaded, 
that was the foundation for the telephone call that Hutton was re- 
quested to make. 

Hutton made the call and relayed the information that had been given 
to him. 

This was done innocently, in good faith, without the slightest shadow 
of doubt that it was legitimate and permissible. It was directed to the su- 
pervisory level rather than the operating meat grading level, had 
nothing whatsoever to do with Hutton’s customers, nor Hutton’s evalua- 
tion, nor Hutton’s work or duties. 

There was no one else conveniently available with appropriate expe- 
rience and capacity who was free to handle that call at that time. 

The review grading requested was not for beef, customers, or orders 
that had anything to do with Hutton. 

Hutton had not been in contact or communication with the meat grad- 
er, and had not seen the beef which had the questioned grading. 

Hutton acted merely to relay a simple inquiry for a co-employee when 
no one else was reasonably available to do it. 

Hutton momentarily considered the problem and concluded that it 
would not be a violation of the cease and desist order to make the call as 
requested. 

He did not wilfully or knowingly violate the cease and desist order. 
Hutton acted with an innocent mind and heart, however imprudent it 
may have been. 

While the memories of the witnesses disagree in detail here and there, 
the major and basic facts described are not in serious dispute or conflict 
in the evidence. 
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The credibility and demeanor of all witnesses was favorable, appear- 
ing that they were clearly trying to recall the facts and details and try- 
ing as best as they could to relate them for the record. However, the wit- 
nesses were not sophisticated in their articulation of their recollections. 

The Complainant assumed from the telephoned inquiry that Hutton 
had some knowledge or made some evaluation, or had some contact with 
meat graders, or received “reports” from others concerning meat grad- 
ing, which brought him into “direct or indirect review of federal meat 
grading . . . activities.” Amended Order, supra, footnote #1. 

The relevant portion of the cease and desist order binding Hutton pro- 
vides that he~“. . . does not assume, for the term of this Order, any em- 
ployment or do any acts that would entail direct or indirect review of 
federal meat grading and acceptance determinations and activities.” 
Amended Order, supra, footnote #1. 

The facts and circumstances here do not establish that Hutton had em- 
ployment or did acts that “entailfed] direct or indirect review of federal 
meat grading .. . activities.” Amended Order, supra, footnote #1. Hut- 
ton’s actions on the day in question do not constitute a violation of the 
cease and desist order. 

Evidence suggesting other activities of Hutton which allegedly might 
or may be in violation of the order, as raised on cross examination, ap- 


2“Q If someone is making a complaint about the width of a graders line, how would 
they find this information out? 

A (Noresponse.) 

Q Could you sit in your office away from the meat and know if the grader is too tight or 
too loose? 

A No, I suppose they would find this out by perhaps observations in the cooler and were 
talking to someone in the plant who would report this to them, it could be either one. 

Q But some determinations would have to be made with respect to what the grader is 
doing? 

A Iwould assume so.” Transcript page 11, lines 15 thru 25. 


zk week kK Kk 


“Q Again, was the contact that you had by [Hutton’s co-employee who asked that the 
phone call be made] the type which you would consider to be a violation by Mr. Hutton of 
the terms of Judge Campbell’s 1980 Decision Order? 

A Yes, it wouid indicate a direct involvement with grading activities. 

Q Sir, based on your experience, would a person not involved in grading determination 
as interest, request a supervisor? 

MR. MCCABE: I will object to that, your Honor, as being outside the expertise of the 
witness. It calls for speculation. 

MR. MARCUS: Your Honor, I guess I am asking the witness to speculate based on his 
experience in the industry as to whether this type of a call would come from somebody who 
basically would have no interest in grading, and grading acceptance determination. 

JUDGE WEBER: I take it as a rebuttal, but I don’t know how much merit it has at this 
point. Depending upon what the Respondents may do in response. It may have direct bear- 
ing as a rebuttal item. If you want to recall him later.” Transcript page 20, lines 20 thru 25; 
Transcript page 21, lines 1 thru 14. 
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pear to be without significant merit, and are not within the scope of this 
Complaint. 
The evidence herein does not establish any violation of the cease and 
desist order restricting Hutton’s activities with reference to federal meat 


grading services. 
ORDER 


The Complaint is dismissed with prejudice. 

Copies shall be served on the parties. The Decision and Order will be- 
come final and effective 35 days after service unless there is an appeal 
filed within 30 days of service. 7 CFR 1.142 and 1.45. [The Decision and 
Order became final on March 18, 1983.—Ed.] 
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(No. 22,396) 


In re JUDITH A. MISSLER d/b/a MISSLER’S PETS & SUPPLIES. AWA 
Docket No. 214. Decided March 1, 1983. 


Standards and regulations—License—Consent 
Respondent consented to an order to cease and desist from violating the Act and the stand- 
ards and regulations issued thereunder, and from transporting or selling regulated 
animals without first obtaining a license. 


Patricia V. Fettmann, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. §§2131 et seq.), by a complaint filed by the Adminis- 
trator, Animal and Plant Health Inspection Service (APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2 and 3). This decision is entered pursuant to the Consent 
Decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.2; 42 FR 10959; and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in 
paragraph 1 of the complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining al- 
legations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The respondent further states that she has surrendered her dealer’s li- 
cense and shall not deal in regulated animals as that term is defined by 
section 7 U.S.C. 2132 (f) of the Act until such time as she will have reap- 
plied and received a new license from the Secretary of Agriculture. 

In consideration of the above, complainant agrees to the entry of this 
decision. 

FINDINGS OF FACT 

1. Judith A. Missler d/b/a Missler’s Pets and Supplies, hereinafter re- 
ferred to as respondent, has a mailing address of 537 Tecumseh, Dundee, 
Michigan 45131. 

2. Respondent was at all times material herein licensed as a Class B 
dealer under the Act and was selling guinea pigs in commerce, as defined 
by section 2 (f) of the Act (7 U.S.C. 2132 (f) ). 

3. At the time of licensing under the Act, respondent was appraised of 
the provisions of the Act and regulations and standards issued thereun- 
der and agreed in writing to comply with its provisions. 

4. Respondent is not now licensed as a dealer under the Act. 
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CONCLUSION 


The respondent, having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 

ORDER 

Respondent, Judith A. Missler d/b/a Missler’s Pets and Supplies shall 
comply with each and every provision of the Animals Welfare Act (7 
U.S.C. 2131 et seq.) and the standards and regulations promulgated 
thereunder (9 CFR Parts 1, 2 and 3) and cease and desist from any viola- 
tion thereof and, in particular, shall not, in commerce for compensation 
or profit, deliver for transportation, or transport, or sell or negotiate the 
sale of any regulated animals without first having obtained a license 
from the Secretary of Agriculture. 


This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 


(No. 22,397) 
Inre JOHN AYNES. AWA Docket No. 191. Decided March 25, 1983. 


Exhibitor—Standards and regulations—Revocations of license—Consent 


Respondent consented to an order to cease and desist from buying, selling or transporting 
any animal without having a valid and effective license, and from failing to comply 
with the standards and regulations issued under the Act. Respondent’s license is re- 
voked, and he shall not be eligible for a new license for a period of four years. 


Gregory Cooper, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the Act, and the regulations and stand- 
ards issued pursuant to the Act. It was instituted by a complaint filed on 
February 8, 1982, by the Acting Administrator, Animal .and Plant 
Health Inspection Service, pursuant to the Act and the applicable Rules 
of Practice (7 CFR 1.133 (b) (1) ). This decision is entered pursuant to the 
consent decision provision of the Rules of Practice (7 CFR 1.138). 


The respondent specifically admits the jurisdictional allegations of the 
complaint, but neither admits nor denies the remaining allegations of 
the complaint. The respondent waives the right to a hearing and any fur- 
ther procedures in this matter. The parties consent to the issuance of 
this decision for the purpose of settling this proceeding. 
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FINDINGS OF FACT 


1. John Aynes, hereinafter referred to as the respondent, is an indi- 
vidual whose current address is P.O. Box 61433, Honolulu, Hawaii 
96822. Respondent was an individual doing business as Animal Actors 
of Oklahoma, whose address was Route 1, Box 267, Choctaw, Oklahoma 
73020. 


2. Respondent, at all times material herein, was engaged in business 
at the above Oklahoma address as a dealer and exhibitor within the 
meaning of section 2 of the Act (7 U.S.C. 2132), buying, selling, trans- 
porting and exhibiting various species of wild animals. 

3. Respondent, since May 28, 1981, has been a licensed exhibitor 
within the meaning of sections 2 and 3 of the Act (7 U.S.C. 2132 and 
21383). 


4. Respondent, except as specified in paragraph 3 above, has not been 
licensed in any capacity under the Act. 

5. Respondent, by a letter dated June 25, 1979, and by phone calls of 
February 22, 1980, and March 3, 1980, was fully advised of the licensing 
requirements for dealers under the Act and agreed to comply with said 
requirements. 

6. Respondent, at the time of licensing, was advised of the require- 
ments of the Act and the regulations and standards issued thereunder, 
and agreed to comply with said requirements. 


CONCLUSIONS 


Inasmuch as the respondent has admitted the jurisdictional allega- 
tions of the complaint and the parties have agreed to the provisions set 
forth in the following Order in disposition of this proceeding, such Order 
will be issued. 

ORDER 


Respondent, his agents and employees, directly or indirectly, through 
any corporate or other device, shall cease and desist from: 


1. Buying, selling, transporting or offering for sale or transportation 
any animals in commerce without having a valid and effective license as 
required by section 4 of the Act (7 U.S.C. 2134); and 


2. Failing to comply with any other requirements of the Act and the 
regulations and standards issued thereunder, including, but not limited 
to, those standards dealing with facilities, space, sanitation, veterinary 
care, and handling. 


Respondent’s license under the Act is hereby revoked and respondent 
shall not be eligible to apply for any type of new license under the Act in 
his own name or in any other manner for a period of four years from the 
effective date of this Order. 
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This decision shall have the same force and effect as a decision entered 
after a full hearing and shall be effective upon service on the respondent. 
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(No. 22,398) 


In re MIKE KAKASSY and RALPH HENSLEY. HPA Docket No. 94. De- 
cided March 1, 1983. 


Disqualification—Consent 


Respondent Mike Kakassy consented to an order disqualifying him from showing or ex- 
hibiting any horse and from judging or managing any horse show, exhibition, sale or 
auction for a period of one year. 


Alexandra Maravel, for complainant. 
Edward F. Gordon, Brentwood, Tenn., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO 
RESPONDENT MIKE KAKASSY 

This is a proceeding under the Horse Protection Act Amendments of 
1976 (Pub. L. No. 94-360, §§3-10, 90 Stat. 915-21 (amending 15 
U.S.C. 1821 et seq. (1970) )), hereinafter referred to as the “Act.” A 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service pursuant to the Act and the applicable Rules of Prac- 
tice (7 CFR 1.133 (b)(1), 1.135) was served upon respondent Mike 
Kakassy. This decision is entered pursuant to the consent decision provi- 
sion of the Rules of Practice (7 CFR 1.138). 

Respondent Mike Kakassy admits the jurisdiction of the Secretary of 
Agriculture in this matter and waives hearing and further procedure 
herein. Mr. Kakassy and the complainant consent to the issuance of this 
decision agreed upon between them for the purpose of settling this mat- 
ter. 

FINDINGS OF FACT 


1. Mike Kakassy is an individual residing at 1919 Robinson Road, 
Murfreesboro, Tennessee 37130 who at all times material herein owned 
a horse known as “Sundust Society Girl,” hereinafter referred to as “the 
horse.” 

2. On June 3, 1978, Mike Kakassy exhibited the horse as Entry No. 
724 in Class No. 22 at the Columbia Spring Jubilee in Columbia, Tennes- 
see. 

3. In the opinions of examining veterinarians employed by the U.S. 
Department of Agriculture, the horse was sore when exhibited on June 
3, 1978 as set forth in paragraph two above. 

4. Respondent Mike Kakassy denies that the horse was sore on June 
3, 1978, and disclaims any liability in this matter. 


CONCLUSIONS 


Respondent’s admission of jurisdiction and his agreement with com- 
plainant as to the issuance of this decision warrant the entry of such de- 
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cision in this matter. The Consent Order herein was submitted to the 
Administrative Law Judge on February 18, 1983. 


ORDER 


Respondent Mike Kakassy is disqualified from showing or exhibiting 
any horse and from judging or managing any horse show, exhibition, 
sale, or auction for a period of one year, beginning on July 1, 1982, and 
terminating on June 30, 1983. 

This order shall have the same force and effect as if entered after a full 
hearing. It shall be final upon issuance and effective in accordance with 
its terms. 

We hereby consent to the issuance of this decision. 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


STAY ORDER 
(No. 22,399) 


In re ELDON STAMPER, ET AL. HPA Docket No. 168. The order 
previously issued in this case is hereby stayed pending the outcome 
of proceedings for judicial review. 
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COURT DECISION 


UNITED STATES OF AMERICA v. PERDUE FARMS, INC. and FRANKLIN P. 
PERDUE. (Civil Action No. 81-6200) Decided May 20, 1982. 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Before OAKES, NEWMAN and PIERCE, Circuit Judges. 


INTERLOCUTORY APPEAL FROM AN ORDER OF 
THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


PIERCE, Circuit Judge: 


This interlocutory appeal arises from a civil action brought by the 
United States under the Packers and Stockyards Act (the “Act”), 7 
U.S.C. § 181 et seq., against Perdue Farms, Inc. and its chairman of the 
board, Franklin P. Perdue.t The government seeks declaratory and in- 
junctive relief with regard to Perdue’s wholesale marketing of dressed, 
ready-to-cook poultry in the New York City metropolitan area. Chief 
Judge Jack B. Weinstein, United States District Court for the Eastern 
District of New York, denied Perdue’s motion to dismiss or for summary 
judgment, ruling that Perdue is a “live poultry dealer” under the Act and 
that, as such, its sale of slaughtered poultry is covered by § 202 of the 
Act, 7 U.S.C. § 192, which proscribes certain anticompetitive trade 
practices. The district court certified, and we accepted, for interlocutory 
review pursuant to 28 U.S.C. § 1292 (b) the following controlling ques- 
tion: 


“(Whether the provisions of § 202 of the [Act] are appli- 
cable to acts or practices relating solely to the sale of 
slaughtered poultry by an integrated poultry producer that 
also sells some live poultry .. .” 


Order filed July 23, 1981 at 2. Because Perdue’s sale of slaughtered 
poultry is covered by the literal language of the Act and there is an ab- 
sence of convincing proof showing that Congress did not intend the 
plain meaning of the statutory words it chose, we answer the certified 
question in the positive and affirm the ruling of the district court. 


I. 


The pertinent facts, stipulated for purposes of this appeal, indicate 
that Perdue is a vertically integrated poultry producer. Perdue owns its 
own breeder flocks for egg production and operates its own hatcheries. 


* For the sake of convenience only, the corporate and individual defendents will be re- 
ferred to collectively and in the singular as “Perdue.” 
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Its chickens are raised on growing farms for which Perdue provides its 
own feed and veterinary services. The chickens are slaughtered, proc- 
essed, and ice-packed at Perdue’s processing plants. Perdue sells the 
slaughtered and dressed poultry under its “Perdue” brand name to 
wholesale distributors and to large retail grocery chains. 

“Because it is extremely difficult to predict accurately the market for 
its fresh-killed poultry six to eight weeks in advance, which is the nor- 
mal growing cycle for Perdue broilers, Perdue periodically [has] excess 
live broilers on hand which it cannot economically process without spoil- 
age or waste. When Perdue has excess live broilers, it sells [them] either 
directly or through a broker to other processors. No live broilers are sold 
to wholesalers, retailers or other distributors for sale to consumers.” 
Stipulation, § 5, Joint Appendix 41. Perdue also sells live a portion of 
its “spent” breeder hens and cockerels to a broker that specializes in that 
type of poultry. During the fiscal year ending March 29, 1981, Perdue 
sold live poultry for approximately $1.8 million, which amounted to ap- 
proximately 0.4 percent of Perdue’s total poultry sales. In the preceding 
fiscal year, Perdue also sold live poultry for $1.8 million, amounting to 
0.5 percent of its total poultry sales. 

The government’s complaint alleges that Perdue is “the dominant 
seller of premium-priced, advertised, branded, poultry and poultry prod- 
ucts shipped packed in ice” in the New York City metropolitan area. The 
gravamen of the government’s complaint is that Perdue has threatened 
to discontinue selling its poultry to distributors that continued to sell 
other branded poultry which competes with Perdue and that Perdue has 
carried out this threat. 

The complaint alleges that Perdue’s acts and practices “constitute un- 
fair, unjustly discriminatory or deceptive practices” in violation of 
§ 202 (a) of the Act, 7 U.S.C. § 192 (a), and were “engaged in for the 
purpose or with the effect of restraining commerce” in violation of 
§ 202 (e) of the Act, 7 U.S.C. § 192 (e). The government alleges § 202 
jurisdiction over Perdue by virtue of Perdue’s status as a “live poultry 
dealer or handler” as used in the Act. 


Il. 
Sections 202 (a) and (e) of the Act, 7 U.S.C. § 192 (a) & (e), state: 
It shall be unlawful with respect to livestock, meats, meat 
food products, livestock products in unmanufactured 


form, poultry, or poultry products for any packer or any 
live poultry dealer or handler to: 


(a) Engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device; or 


zkkekekekk * 
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(e) Engage in any course of business or do any act for the 
purpose or with the effect of manipulating or controlling 
prices, or of creating a monopoly in the acquisition of, buy- 
ing, selling, or dealing in, any article, or of restraining 
commerce. 


Section 503 of the Act, 7 U.S.C. § 218b, defines “live poultry dealer” as 
“any person engaged in the business of buying or selling live poultry in 
commerce for purposes of slaughter either on his own account or as the 
employee or agent of the vendor or purchaser.” 


If the language of § 202 irrelevant to poultry is eliminated and the 
pertinent portion of the “live poultry dealer” definition of § 503 is sub- 
stituted for the words “live poultry dealer”, the introductory language of 
§ 202 then reads: “It shall be unlawful with respect to... poultry, or 
poultry products for any person engaged in the business of .. . selling 
live poultry in commerce for purposes of slaughter . . . or any live poul- 
try handler to [engage in specified practices].” There is no question that 
Perdue sells some live poultry; and the term “poultry or poultry prod- 
ucts” clearly encompasses slaughtered, ready-to-cook poultry. Thus, 
under the foregoing literal interpretation of the Act, Perdue’s alleged 
practices concerning the wholesale marketing of slaughtered, ready-to- 
cook poultry are covered by § 202. 

The issue before us is whether we should adhere to this literal reading 
of the statute—as did the district court—or depart from that interpreta- 
tion. Perdue and amicus curiae, National Broiler Council, urge us to de- 
part from the literal meaning of the statute on the grounds that (1) the 
legislative history and administrative interpretation of the Act indicate 
that Congress never intended the Act to cover the sale of slaughtered 
poultry by live poultry dealers and (2) even if Congress did envision such 
coverage, Perdue is not a live poultry dealer because only a very small 
portion of its business concerns the sale of live poultry. These two con- 
tentions will be considered in turn. 


Til. 


A. 


In construing a statute, the language chosen by Congress is the usual 
starting point. Watt v. Alaska, 451 U.S. 259, 265 (1981). But because 
the chosen words are not in all instances a reliable indicator of Congress’ 
intent, we may look to the legislative history of the enactment to deter- 
mine whether literal application of the statute would “pervert its mani- 
fest purpose.” In re Adamo, 619 F.2d 216, 222 (2d Cir.), cert. denied, 449 
U.S. 843 (1980). See, e.g., Watt v. Alaska, 451 U.S. at 266; United 
States v. Monia, 317 U.S. 424, 431-32 (1943) (Frankfurter, J., dissent- 
ing); Viacom International v. FCC, Docket No. 81-4119, slip op. at 
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1274-75 (2d Cir. 1982); Cabell v. Markham, 148 F.2d 737, 739 (2d Cir.) 
(L. Hand, J.), aff'd, 326 U.S. 404 (1945). Accordingly, we turn to the 
relevant legislative history of the Act. 

As originally enacted in 1921, the purpose of the Packers and Stock- 
yards Act was to combat anticompetitive and unfair practices in the 
highly concentrated meat packing industry. See H.R. Rep. No. 77, 67th 
Cong. 1st Sess. (1921); Stafford v. Wallace, 258 U.S. 495, 499-501, 
514-15 (1922). Section 202 of the original Act made it unlawful for any 
“packer” to engage in any anticompetitive, monopolistic, discriminatory, 
or deceptive practices.” The definition of “packer” included any person 
engaged in the business of marketing poultry or poultry products, but 
only if that person also bought livestock for slaughter or manufacture or 
prepared meat or meat products for sale.’ 


? Section 202 of the original Act, Pub. L. No. 51, §202, 42 Stat. 159, 161 (1921), stated in 
full: 


It shall be unlawful for any packer to: 


(a) Engage in or use any unfair, unjustly discriminatory, or deceptive prac- 
tice or device in commerce; or 


(b) Make or give, in commerce, any undue or unreasonable preference or ad- 
vantage to any particular person or locality in any respect whatsoever, or 
subject, in commerce, any particular person or locality to any undue or unrea- 
sonable prejudice or disadvantage in any respect whatsoever; or 


(c) Sell or otherwise transfer to or for any other packer, or buy or otherwise 
receive from or for any other packer, any article for the purpose or with the 
effect of apportioning the supply in commerce between any such packers, if 
such apportionment has the tendency or effect of restraining commerce or of 
creating a monopoly in commerce; or 


(d) Sell or otherwise transfer to or for any other person, or buy or otherwise 
receive from or for any other person, any article for the purpose or with the 
effect of manipulating or controlling prices in commerce, or of creating a 
monopoly in the acquisition of, buying, selling, or dealing in, any article in 
commerce, or of restraining commerce; or 


(e) Engage in any course of business or do any act for the purpose or with the 
effect of manipulating or controlling prices in commerce, or of creating a 
monopoly in the acquisition of, buying, selling, or dealing in, any article in 
commerce, or of restraining commerce; or 


(f ) Conspire, combine, agree, or arrange with any other person (1) to appor- 
tion territory for carrying on business in commerce, or (2) to apportion pur- 
chases or sales of any article in commerce, or (3) to manipulate or control 
prices in commerce; or 


(g) Conspire, combine, agree or arrange with any other person to do, or aid or 
abet the doing of, any act made unlawful by subdivision (a), (b), (c), (d), or (e). 


5’ Section 201 of the original Act, Pub. L. No. 51, §201, 42 Stat, 159, 160-61 (1921), de- 
fined “packer” as follows: 
(footnote continued on next page) 
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In 1934, Senator Copeland from New York proposed an amendment to 
the Act aimed at certain racketeering practices concerning the sale of 
live poultry primarily in large urban areas such as New York City. 78 
Cong. Rec. 451-52 (1934). The original proposal, S. 2246, would have at- 
tacked the problem by making a “poultry dealer” equivalent to a 
“packer”. The bill defined “poultry dealer” as “any person engaged in the 
business (a) of buying or selling poultry in commerce for purposes of 
slaughter or (b) of manufacturing or preparing poultry or poultry prod- 
ucts for sale or shipment in commerce.” 78 Cong. Rec. 457 (1934) (text of 
bill). 

The bill which was eventually enacted, S. 12, was much more particu- 
lar in regulating only “live poultry dealers and handlers.” See Pub. L. No. 
272, 49 Stat. 648 (1935). The amending legislation began with an intro- 
ductory section, § 501, 7 U.S.C. § 218, which clearly articulated the 
purpose of the legislation: 


The handling of the great volume of live poultry required 
as an article of food for inhabitants of large centers of 
population is attendant with various unfair, deceptive, and 
fraudulent practices and devices, resulting in the pro- 


When used in this Act—The term “packer” means any person engaged in 
the business (a) of buying live stock in commerce for purposes of slaughter, or 
(b) of manufacturing or preparing meats or meat food products for sale or 
shipment in commerce, or (c) of manufacturing or preparing live-stock 
products for sale or shipment in commerce, or (d) of marketing meats, meat 
food products, live-stock products, dairy products, poultry, poultry products, 
or eggs, in commerce; but no person engaged in such business of manufactur- 
ing or preparing live-stock products or in such marketing business shall be 
considered a packer unless— 


(1) Such person is also engaged in any business referred to in clause (a) or (b) 
above, unless 


(2) Such person owns or controls, directly or indirectly, through stock 
ownership or control or otherwise, by himself or through his agents, 
servants, or employees, any interest in any business referred to in clause (a) 
or (b) above, or unless 


(3) Any interest in such business of manufacturing or preparing live-stock 
products, or in such marketing business is owned or controlled, directly or in- 
directly, through stock ownership or control or otherwise, by himself or 
through his agents, servants, or employees, by any person engaged in any 
business referred to in clause (a) or (b) above, or unless 


(4) any person or persons jointly or severally, directly or indirectly, through 
stock ownership or control or otherwise, by themselves or through their 
agents, servants, or employees, own or control in the aggregate 20 per cen- 
tum or more of the voting power or control in such business of manufactur- 
ing or preparing live-stock products, or in such marketing business and also 
20 per centum or more of such power or control in any business referred to in 
clause (a) or (b) above. 





PERDUE FARMS, INC. 
Cite as 42 A.D. 360 

ducers sustaining sundry losses and receiving prices far be- 
low the reasonable value of their live poultry in compari- 
son with prices of other commodities and in unduly and 
arbitrarily enhancing the cost to consumers. Such prac- 
tices and devices are an undue restraint and unjust burden 
upon interstate commerce and are a matter of such grave 
concern to the industry and the public as to make it im- 
perative that steps be taken to free such commerce from 
such burden and restraint and to protect producers and 
consumers against such practices and devices. 


This same particularized purpose is reflected in the pertinent legislative 
history of the amendment. See S. Rep. No. 487, 74th Cong., 1st Sess. 
(1935); 79 Cong. Rec. 12592-94 (1935); 79 Cong. Rec. 8294-95 (1935). 

The enactment defined “live poultry dealer” as it presently appears in 
the Act, 7 U.S.C. § 218b, i.e., as “any person enyaged in the business of 
buying or selling live poultry in commerce.” The amendment further 
provided that the words “or any live poultry dealer or handler” ‘ foliow 
the word “packer” in various sections of the Act, including § 202. Thus, 
after the 1935 amendments, § 202 (a) and (e) read: 


It shall be unlawful for any packer or any live poultry 
dealer or handler to: 


(a) Engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device; or 


zxkeekwkkk 


(e) Engage in any course of business or do any act for the 
purpose or with the effect of manipulating or controlling 
prices, or of creating a monopoly in the acquisition of, buy- 
ing, selling, or dealing in, any article, or of restraining 
commerce. 


In 1957, bills were introduced in both houses of Congress which pro- 
posed to amend the Act primarily for purposes of altering or clarifying 
the respective regulatory responsibilities of the United States Depart- 
ment of Agriculture (“USDA”) and the Federal Trade Commission 
(“FTC”). On August 9, 1957, the House Committee on Agriculture re- 


‘ “Live poultry handler” is not defined in the statute, but could reasonably be interpreted 
to include those persons referred to in §502 of the Act, 7 U.S.C. §218a, i.e., those who feed, 
water, hold, deliver, ship, weigh, unload, load on trucks, truck or handle live poultry in 
commerce. Because we find that Perdue’s slaughtered poultry sales as a live poultry dealer 
are covered by the Act, we need not determine whether Perdue is a live poultry handler 
under the Act. 
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ported a bill, H.R. 9020, which provided for USDA jurisdiction over the 
activities of packers and live poultry dealers relating to livestock, meats, 
meat food products, livestock products in unmanufactured form, poultry 
and poultry products. All other activities of packers and live poultry 
dealers were placed under the FTC’s jurisdiction. H.R. Rep. No. 1048, 
85th Cong., 1st Sess. 4, reprinted in [1958] U.S. Code Cong. & Ad. News 
5212, 5216.° 

In the meantime, the Senate Judiciary Committee reported a bill, 
S. 1356, which fully stripped the USDA of its jurisdiction over unfair 
trade practices in the meat-packing and poultry industries and trans- 
ferred that responsibility to the FTC. The proposed amendment was 
prompted to concern that (1) the USDA had not been adequately enforc- 
ing the unfair trade provisions of the Act, including § 202 and (2) that 
many firms normally within the FTC’s jurisdiction had been escaping 
the Commission’s reach by acquiring a business which gave them 
“packer” status and the concomitant exemption from FTC regulation. 
S. Rep. No. 704, 85th Cong., 1st Sess. 3-4 (1957). After brief debate on 
the floor of the Senate, during which there was no discussion of poultry, 
104 Cong. Rec. 5036-40 (1958), S. 1356 was referred to the Committees 
on the Judiciary and Agriculture and Forestry. 104 Cong. Rec. 5074-75 
(1958). Those committees reported a new version of S. 1356 which pro- 
posed that the USDA have exclusive jurisdiction with respect to live- 
stock and poultry through the packing plant and share concurrent juris- 
diction with the FTC with respect to meats and poultry products after 
they had been prepared for distribution. S. Rep. No. 1464, 85th Cong., 
2d Sess. 4 (1958). Following a lengthy debate, during which the bill’s ef- 
fect upon poultry and live poultry dealers was not discussed, the Senate 
approved S. 1356. 104 Cong. Rec. 8820-42 (1958). 

On August 12, 1958, the House passed its own proposal, H.R. 9020, 
rather than acting upon the Senate’s bill. As in the Senate, the effect 
upon poultry and live poultry dealers was not explicitly discussed. 104 
Cong. Rec. 17179-89 (1958). Ten days later, the Senate passed the 
House proposal with very little debate. 104 Cong. Rec. 19101 (1958). To 
effectuate its purpose of limiting the USDA’s unfair trade practice juris- 
diction to certain activities, the new legislation amended § 202 of the 
Act by inserting after the word “unlawful” the words “with respect to 


5 The report explains: 


“While retaining the existing definition of a packer, the bill amends the act so 
that jurisdiction is predicated not upon the mere fact that a person or firm 
may fall within the definition of a packer but upon the type of activity car- 
ried on by such person.” 


H.R. Rep. No. 1048, 85th Cong., 1st Sess. 6, reprinted in [1958] U.S. Code Cong. & Ad. 
News 5212, 5218. 
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livestock, meats, meat food products, livestock products in unmanufac- 
tured form, poultry, or poultry products.” Pub. L. No. 85-909 § 1 (1), 72 
Stat. 1749 (1958). Thus, following the 1958 amendments, the pertinent 
portion of § 202 read: 


It shall be unlawful with respect to livestock, meats, meat 
food products, livestock products in unmanufactured 
form, poultry, or poultry products for any packer or any 
live poultry dealer or handler to: 


(a) Engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device; or 
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(e) Engage in any course of business or do any act for the 
purpose or with the effect of manipulating or controlling 
prices, or of creating a monopoly in the acquisition of, buy- 
ing, selling, or dealing in, any article, or of restraining 
commerce. 


Since 1958, no amendment to the Act relevant to this case has been en- 
acted. 

From the foregoing legislative history Perdue wishes us to conclude 
that Congress never intended to cover the slaughtered poultry sales of 
live poultry dealers. We decline to do so. The Supreme Court has recent- 
ly stressed that “in the absence of ‘clear evidence,’ United States v. 
Apfelbaum, 445 U.S. 115, 121 (1980), of a ‘clearly expressed legislative 
intention to the contrary,’ Consumer Product Safety Commission v. GTE 
Sylvania, [447 U.S. 102, 108 (1980) |”, the plain language of a statute 
controls its construction. Bread Political Action Committee v. Federal 
Election Committee, 50 U.S.L.W. 4291, 4292-93 (1982). See also Ford 
Motor Credit Co. v. Cenance, 452 U.S. 155, 158 n.3 (1981) (per curiam). 
Since the language added in 1958 was inserted for the purpose of delin- 
eating the scope of the activities to be regulated when undertaken by the 
specified entities, it would take compelling evidence to justify departure 
from the terms Congress selected. Here, Perdue has failed to demon- 
strate through clear evidence Congress’ intention not to include, in spite 
of the contrary statutory language added in 1958, the slaughtered poul- 
try activities of live poultry dealers. 

The most that can be garnered in Perdue’s favor from the legislative 
history is (1) that the 1935 Congress did not pursue the original Senate 
proposal which would have explicitly covered the marketing of slaugh- 
tered poultry by all companies, and (2) that the crucial language of the 
1958 amendments, which brings live poultry dealers’ activities “with re- 
spect to... poultry and poultry products” within the Act’s ambit, was 
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adopted without explicit discussion in the Congressional reports or de- 
bates. The failure to enact a provision which never reached the floor of 
the legislative body and the mere absence of discussion in the legislative 
history hardly reflects a “clearly expressed legislative intention” not to 
apply the plain meaning of the statute. As aptly put by the Supreme 
Court in Gemsco, Inc. v. Walling, 324 U.S. 244, 260 (1945): “The plain 
words and meaning of a statute cannot be overcome by a legislative his- 
tory which, through strained processes of deduction from events of 
wholly ambiguous significance, may furnish dubious bases for inference 
in every direction.” Except where necessary to avoid an absurd result, 
see Trans Alaska Pipeline Rate Cases, 436 U.S. 631, 643 (1978)—a situa- 
tion not presented here—the court will not depart from the words 
chosen by Congress merely because there is a dearth of words in the 
legislative history which support the plain meaning of the statute. 

The past administrative interpretation of the Act by the USDA is also 
of little help to Perdue in its attempt to avoid the literal language of the 
Act. The government has pointed us to only four prior instances in 
which the Act has been applied to the slaughtered poultry activities of 
live poultry dealers. In two of the cases, the respondents did not chal- 
lenge the USDA’s regulatory jurisdiction under the Act, Jn re Clift C. 
Lane, 26 Agric. Dec. 833 (1967); In re Vinton Produce Co., 22 Agric. 
Dec. 799 (1963); and the other two cases merely involved court enforce- 
ment of USDA subpoenas, United States v. Marshall Durbin & Co. , 363 
F.2d 1 (5th Cir. 1966); United States v. Tyson’s Poultry, Inc., 216 
F.Supp. 53 (W.D. Ark.), appeal dismissed, 319 F.2d 860 (8th Cir. 1963). 
While this history of administrative actions directed at the slaughtered 
poultry activities of live poultry dealers might be characterized as 
meager, it does not justify an interpretation which would ignore the 
plain meaning of the statute. A contrary result, for which Perdue has 
cited no authority, would impermissibly subordinate Congress’ intention 
as expressed in the statutory language to the vagaries of a scant history 
of agency interpretation. See Mohasco Corp. v. Silver, 447 U.S. 807, 825 
(1980) (“[Agency] ‘interpretation’ of a statute cannot supersede the lan- 
guage chosen by Congress.”).° 

* The USDA’s revocation in 1979 of its regulations, implemented pursuant to §502 of the 
Act, 7 U.S.C. §218a, concerning the licensing of live poultry dealers or handlers in desig- 
nated areas is not probative of the USDA’s §202 jurisdiction over marketing practices. The 
abolition of the regulations merely shows that the marketing of live poultry in designated 
metropolitan areas had become “virtually nonexistent” and that “the regulations were no 
longer pertinent.” 44 Fed. Reg. 45359 (August 2, 1979). 

Similarly unavailing is Perdue’s reliance upon two FTC advisory opinions, requested by 
poultry producers, concerning data collection and dissemination in the marketing of poul- 
try. Advisory Opinion No. 205, 16 C.F.R. §15.205; Advisory Opinion No. 303, 16 C.F.R. 
§15.303. These opinions were issued in 1968 without an initial determination of whether 


the FTC had jurisdiction over the practices in issue under §406 of the Act, 7 U.S.C. §227, 
and thus are entitled to little weight. 
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In sum, Perdue has failed to clearly demonstrate through the Act’s leg- 
islative history that Congress intended the Act’s coverage to exclude the 
marketing of slaughtered poultry by live poultry dealers. Nor has Perdue 
shown a history of agency interpretation which indicates that §202 of 
the Act does not reach the slaughtered poultry activities of live poultry 
dealers. 

B. 

Perdue cannot avoid coverage of §202 by virtue of the fact that only 
0.5 percent of its business involves the sale of live poultry. Prior to 1957, 
Congress evinced no intention to exclude from the Act’s scope persons 
whose live poultry sales were minimal. In fact, the 1935 amendments to 
the Act extended coverage of §202 to “any live poultry dealer or han- 
dler.” The report which accompanied the original 1957 Senate proposal 
to amend the Act indicates that the committee majority expressly reject- 
ed a proposal, endorsed by a minority of the committee members, to 
modify the definition of live poultry dealer and packer so that only per- 
sons principally engaged in the business of buying or selling live poultry 
or meat packing would be covered by the Act. S. Rep. No. 706, 85th 
Cong., 1st Sess. 31-32, 53 (1957). The committee minority’s amendment 
was proposed as a solution to the regulatory problems created by firms 
that were avoiding the FTC’s reach by acquiring a small firm which 
caused the entire company to become a packer or live poultry dealer. As 
previously discussed, the committee majority and the House of Repre- 
sentatives proposal which was eventually enacted by the full Congress 
chose to combat that problem by limiting the Act’s coverage to certain 
enumerated activities of packers and live poultry dealers and handler. 

Thus, rather than focusing upon the absolute amount of packing busi- 
ness or live poultry business a firm engaged in, Congress chose to make 
the USDA’s jurisdiction dependent upon the activity of the business. In 
this regard, the slaughtered poultry sales of live poultry dealers, no mat- 
ter how small, were explicitly brought within the Act’s ambit by the 
1958 amendment to §202. Perdue has failed to demonstrate a legislative 
history which requires us to depart from that language. Perdue’s slaugh- 
tered poultry sales, therefore, are covered by §202 of the Act, regardless 
of the fact that its live poultry sales comprise only 0.5 percent of its 
gross sales.’ 

IV. 

Finally, Perdue claims that adherence to the literal meaning of the 

Act’s language would create an incentive for vertically integrated poul- 


" Crosse & Blackwell Co. v. FTC, 262 F.2d 600 (4th Cir. 1959), upon which both parties 
heavily rely, simpiy emphasized that coverage under the Act should be premised upon a 
packer’s activity rather than its mere status as a packer. As discussed above, the 
slaughtered poultry activities of live poultry dealers are expressly covered by §202 of the 
Act. 
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try producers, in order to avoid categorization as a “live poultry dealer,” 
to destroy rather than sell excess live broilers and spent breeders, there- 
by inducing economic inefficiency.* Regardless of how accurate this ob- 
servation might be, “courts should not ‘ignore the ordinary meaning of 
[the] plain language’ of a statute, even though effectuating that meaning 
may have undesirable public policy ramifications,” for to do so “would be 
to preempt congressional action by judicially decreeing what [the court 
believes] ‘accords with some modicum of common sense and public 
weal.’” Manchester Environmental Coalition v. EPA, 612 F.2d 56, 60 
(2d Cir. 1979), quoting TVA v. Hill, 437 U.S. 153, 173, 194 (1978). This 
is particularly true since adoption of Perdue’s proferred interpretation 
of the Act would place under §202 the marketing of slaughtered poultry 
by packers but not the marketing of the same products by vertically inte- 
grated poultry firms—an apparently inequitable and administratively 
cumbersome result. In the circumstances of this case, the possible eco- 
nomic inefficiency claimed by Perdue and Congress’ alleged drafting 
error are for Congress, not the courts, to resolve. 

The certified question is answered in the affirmative and we affirm 
the order of the district court. 


OAKES, Circuit Judge (dissenting): 


I realize that the era of purposive interpretation of Acts of Congress 
may be at an end, and a new era of literalism at hand. The view may no 
longer prevail that “[tJhere is no surer way to misread any document 
than to read it literally” and that “although [Congress’s] words are by far 
the most decisive evidence of what they would have done, they are by no 
means final.” Guiseppi v. Walling, 144 F.2d 608, 624 (2d Cir. 1944) 
(L. Hand, J., concurring), aff'd sub nom. Gemsco, Inc. v. Walling, 324 
U.S. 244 (1945). We are now urged instead to pay “strict adherence” to 
Congress’s chosen words. Mohasco Corp. v. Silver, 447 U.S. 807, 826 
(1980). See generally Note, Intent, Clear Statements, and the Common 
Law: Statutory Interpretation in the Supreme Court, 95 Harv. L. Rev. 
892 (1982). I nevertheless dissent. 

Our task here is to determine which administrative agency—the De- 
partment of Agriculture or the Federal Trade Commission—was intend- 
ed by Congress to have jurisdiction over alleged unfair practices in Per- 


* Apparently underlying this argument is the claim that Congress could not possibly 
have intended its 1958 amendments to have an effect upon the business of vertically inte- 
grated poultry products. In addition to the fact that Perdue has failed to meet its burden of 
showing legislative history demonstrating that Congress did not intend such a result, we 
must assume that Congress was aware of what it accomplished when it amended the Act. 
United States Railroad Retirement Board v. Fritz, 449 U.S. 166, 179 (1980). 
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due’s sale of slaughtered poultry.’ The statute at hand provides for 
USDA jurisdiction over “live poultry dealer[s] or handler[{s}’ (emphasis 
added). Jurisdiction over a company dealing solely in slaughtered poul- 
try is left to the FTC. Perdue deals primarily but not solely in slaugh- 
tered poultry. Its only live poultry business, worth $2 million a year or 
0.5% of total annual sales, is selling excess live brcilers and “spent” 
breeder hens and cockerels. Unlike the majority, I read the statute to ex- 
tend USDA jurisdiction over Perdue’s live poultry business, but not be- 
yond that to its business in slaughtered and dressed poultry and poultry 
products. Nothing in the legislative history, the case law, or past admin- 
istrative interpretation leads me to believe that the sale of one live chick- 
en subjects a dealer to USDA jurisdiction over all his poultry products. 

As the majority concedes, the legislative history of the 1935 amend- 
ments to the Packers and Stockyards Act reveals that Congress specifi- 
cally declined to extend the Act’s coverage to all poultry dealers. Pro- 
posed language that could have covered producers of slaughtered poul- 
try, see 78 Cong. Rec. 457 (1934), was omitted from section 503 of the 
Act when the amendments were enacted, see 7 U.S.C. § 218b. The 
amendments, aimed at protecting producers as well as consumers from 
racketeering in the live poultry market, extended the Act only to “live 
poultry dealers.” See S. Rep. No. 487, 74th Cong., 1st Sess. (1935); 79 
Cong. Rec. 12593 (1935). The legislative purpose, as codified in section 
501 of the Act as amended, was to eliminate unfair and deceptive prac- 
tices in “(t]he handling of the great volume of live poultry” 7 U.S.C. 
§ 218 (emphasis added). Nothing in the 1935 amendments indicates 
congressional intent to apply the Packers and Stockyards Act to slaugh- 
tered poultry production. 

The majority rests its interpretation on the language of the 1958 
amendments to the Act.? Prior to 1958, the introductory language of sec- 
tion 202 read: 


*The Government’s complaint relates only to Perdue’s “business of selling dressed, 
ready-to-cook poultry and poultry products,” not to Perdue’s live poultry business. 


* The majority, however, does not adopt two of the Government’s other arguments which 
I find overly expansive. The first argument, that Perdue is “engaged in the business of buy- 
ing” live poultry, 7 U.S.C. §218b, when it “receives” its own poultry from its contract 
growers, is untenable, since Perdue is not then “buying” poultry. 

The second argument, that Perdue is a “handler” as to all its dressed poultry, would re- 
duce the defined terms “poultry dealer” to surplusage. The term “handler” referred to ship- 
pers, “coopsters,” and other middlemen involved in the racketeering aimed at by the 1935 
amendment. Senator Copeland of New York had this to say when he introduced the bill: 


There is in my city of New York a very large Jewish and Italian population. 
With those people there is a demand for live poultry. A housewife goes to the 
poultry market and selects the bird and has it killed in her presence. That in- 
dustry is so great that it amounts to about $200,000,000 a year in New York 
City, so it can be seen that it is a tremendous business. 
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It shall be unlawful for any packer or any live poultry 
dealer or handler to: . . . [prohibited practices enumerat- 
ed]. 


The 1958 amendments changed that language to read: 


It shall be unlawful with respect to livestock, meats, 
meat food products, livestock products in unmanufactured 
form, poultry, or poultry products for any packer or any 
live poultry dealer or handler to: . . . [prohibited practices 
enumerated]. 


7 US.C. § 192. The majority reasons that “[tJhere is no question that 
Perdue sells some live poultry; and the term ‘poultry or poultry products’ 
clearly encompasses slaughtered, ready-to-cook poultry. Thus, under the 
foregoing literal interpretation of the Act, Perdue’s alleged practices 
concerning the wholesale marketing of slaughtered, ready-to-cook poul- 
try are covered by § 202.” After scanning the legislative history of the 
amendments the majority concludes that “Perdue has failed to demon- 
strate through clear evidence Congress’ intention not to include, in spite 
of the contrary statutory language added in 1958, the slaughtered poul- 
try activities of live poultry dealers.” I take a different view. 


zxkkwekwekwekwekw x 


The poultry is brought from the West in special cars, “Pullman palace cars” 
for poultry. When the poultry is unloaded from the cars in Jersey City, the 
birds are put into wooden coops, which are very cheap affairs, I suppose can 
be made for $2. They are loaded on trucks, the trucks are taken across on the 
ferry to the West Washington Market, or some other market, and there they 
are unloaded. 


In order to get those birds from the car they have to be put into coops, 
which are rented from a concern having a monopoly, and $1 per trip is 
charged for them. In order to fill the coop, two men are employed, and then 
to lift the coop from the platform to the truck, two other men are employed, 
and the truck must be one which is owned by the monopoly controlling the 
transportation of live poultry. After the poultry gets across the ferry, two 
men must be employed to lift the coop off the truck to the sidewalk. 


It costs $321 for the 5 days consumed in the transportation of a carload of 
poultry from Iowa to Jersey City. It costs $387 to unload that poultry in Jer- 
sey City and deliver it from Jersey City over to New York, which operation 
takes 5 hours. The cost of the transaction has been more than doubled by rea- 
son of the excessive charges made through these methods demanded in the 
handling of the poultry in the terminal. If they do not hire the right truck and 
use the right coops the poultry will never reach its destination in salable 
condition. The poultry racket has become one of the most outrageously dis- 
honest and corrupt and vile industries known to the criminal world. 


78 Cong. Rec. 451-52 (1934) (emphasis added). 
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The 1958 amendments were not in the least addressed to live poultry 
dealers or handlers. They were intended to resolve a debate about how to 
divide jurisdiction over packers between the FTC and the USDA. The 
Act had previously given the USDA sole jurisdiction over persons sub- 
ject to the Act, and explicitly denied the FTC any jurisdiction except as 
requested by the USDA. Persons subject to the Act included “packers” as 
defined in section 201.* The 1958 amendments predicated jurisdiction 
on the activities rather than the persons covered in order to ensure that 
USDA jurisdiction over “packers” would not extend beyond the activities 
enumerated in the statutory definition of a “packer” to packers’ other 
unrelated activities. The House Report on the amendments explained: 


Under the present provisions of the Packers and Stock- 
yards Act jurisdiction [over packers] is predicated entirely 
upon the “person.” The term “packer” is defined in section 
201 of the act and any person or firm who falls within this 
definition is under the jurisdiction of the act and, there- 
fore, of the Secretary of Agriculture with respect to all his 
activities, in interstate commerce whether or not they are 
directly related to the slaughter, processing, and market- 
ing of livestock. While retaining the existing definition of 
a packer, the bill amends the act so that jurisdiction is 
predicated not upon the mere fact that a person or firm 
may fall within the definition of a packer but upon the 
type of activity carried on by such person. The bill limits 
the jurisdiction of the act and, therefore, of the Secretary 
of Agriculture to those commodities specifically listed in 
paragraph (1): “livestock, meats, meat food products, live- 
stock products in unmanufactured form, poultry, or poul- 
try products.” Activities of packers with respect to all 
other products will fall under the jurisdiction of the Feder- 
al Trade Commission. 


’ Section 201 of the Act, 7 U.S.C. § 191, which remained unchanged until 1976, pro- 
vided as follows: 


§ 191. “Packer” defined 
When used in this chapter — 


The term “packer” means any person engaged in the business (a) of buying 
livestock in commerce for purposes of slaughter, or (b) of manufacturing or 
preparing meats or meat food products for sale or shipment in commerce, or 
(c) of manufacturing or preparing livestock products for sale or shipment in 
commerce, or (d) of marketing meats, meat food products, livestock, 
products, dairy products, poultry, poultry products, or eggs, in com- 
merce... . 
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This basic change in the jurisdiction of the act is reflect- 
ed in section 3 where a change is made in the Federal 
Trade Commission Act to change the reference there from 
“persons, partnerships, or corporations subject to the Pack- 
ers and Stockyards Act” to “matters made subject to the 
Packers and Stockyards Act”. 


H.R. Rep. No. 1048, 85th Cong., 2d Sess. 5-6 (1957), reprinted in [1958] 
U.S. Code Cong. & Ad. News 5212, 5217-18 (emphasis added). 

By incorporating into section 202 the words “poultry” and “poultry 
products” that previously had been embodied in the definition of a 
“packer,” Congress thus did not intend to expend USDA jurisdiction 
over live poultry dealers. Congress’ sole intent was to clarify and limit 
USDA jurisdiction over packers, leaving to the FTC jurisdiction over 
nonpacking activities engaged in by packers.‘ There is nothing in this 
legislative history to negate the inference that Congress similarly in- 
tended the USDA to exercise jurisdiction over the live poultry activi- 
ties—defined in section 503 of the Act as “buying or selling live poultry 
in commerce for purposes of slaughter,” 7 U.S.C. § 218b—of “live poul- 
try dealers,” while jurisdiction over the unrelated activities of “live poul- 
try dealers” would remain with the FTC. 

The applicable case law supports this more limited reading of the Act. 
Even before the 1958 amendments, courts found that packers were not 
subject to USDA jurisdiction for activities not integral to their packing 
operations. In Crosse & Blackwell Co. v. FTC, 262 F.2d 600, 606 (4th 
Cir. 1959), the Fourth Circuit found that “a canner of miscellaneous 


‘ The House Report described the specific changes embodied in the 1958 amendments as 
follows: 


(1) There is a clear delineation between the Secretary of Agriculture and the 
Federal Trade Commission with respect to their jurisdiction over meat- 
packers with separate areas of responsibility designated. 


(2) The Secretary of Agriculture will have jurisdiction over and responsibili- 
ty for those activities of packers relating to livestock, meats, meat food 
products, livestock products in unmanufactured form, poultry, and poultry 
products. 


(3) All other activities of packers will be under the jurisdiction and responsi- 
bility of the Federal Trade Commission. 


(4) Chain stores and other firms or persons engaged only incidentally in the 
meat packing or processing business will be subject to the trade practice pro- 
visions of the Packers and Stockyards Act only to the extent that they are en- 
gaged in meatpacking or some other operation falling within the specific re- 
sponsibility of the Secretary of Agriculture under the act. 


H.R. Rep. No. 1048, 85th Cong., 2d Sess. 4, reprinted in [1958] U.S. Code Cong. & Ad. 
News 5212, 5216 (emphasis added). 
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products is so far removed from [the business] of the packing industry, 
upon which the attention of Congress was focused, that it may be said to 
have been reached by the [Packers and Stockyards] Act, if at all, only to 
the extent it is actually concerned with the processing of meats.” The 
court observed that “it was never intended that relatively inconsequen- 
tial activity which might be classified as meat packing should insulate 
all of the other activities of a corporation from the reach of the Federal 
Trade Commission.” Id. at 605. See also Safeway Stores, Inc. v. Free- 
man, 244 F.Supp. 779, 781 (D.D.C. 1965) (supermarket chain held sub- 
ject to USDA jurisdiction under the Packers and Stockyards Act only to 
the extent that it actually engaged in the specific activities covered by 
the Act, but otherwise subject to FTC jurisdiction), aff'd, 369 F.2d 952 
(D.C. Cir. 1966). 

To be sure, I put not much stock in subsequent negative legislative his- 
tory. The fact that Congress has several times rejected amendments 
which would clearly bring integrated poultry producers like Perdue 
within the Act does indicate, however, that some people at least think 
they are not now included except to the extent of their live poultry sales, 
if any. See, e.g., H.R. 7527, 89th Cong., 1st Sess. (1965); S. 2879, 90th 
Cong., 2d Sess. (1968); H.R. 12668, 91st Cong., 1st Sess. (1969); H.R. 
13704, 91st Cong., 1st Sess. (1969); H.R. 5493, H.R. 6690, S. 1532, H.R. 
8410, 94th Cong., 1st Sess. (1975). 

As for administrative construction of the statute, this is the first case 
in which the Secretary has asserted jurisdiction over an integrated poul- 
try producer under the 1958 amendments to the Packers and Stockyards 
Act. Yet these producers have had a major share of the market since the 
early 1960s. National Commission on Food Marketing, Organization and 
Competition in the Poultry and Egg Industries, Tech. Study No. 2 
(1966). Nothing in the Code of Federal Regulations would apply the Act 
to them, except to the extent they are actually dealing or handling live 
poultry or live poultry products. 

I believe, in short, that the expansive reading of the Act and its 
amendments to cover activities never once mentioned in the legislative 
history, activities which concededly would not be covered were Perdue 
simply to slaughter and process its spent hens and cockerels and excess 
live broilers, was not within the congressional “purpose” or “intent.” I 
still believe that somewhere in the realm of statutory interpretation 
these abstract concepts have a place, unless we are to attribute to Con- 
gress a precision and omniscience that makes the courts a useless appen- 
dage. 


NEWMAN Circuit Judge, concurring: 


Whether or not to apply the literal terms of a statute is a choice that 
will be with us as long as legislators enact laws and judges construe 
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them. There is no automatically “right” way to decide. In some circum- 
stances, literalness is a faithful deference to the legislative branch, pref- 
erable to unrestrained judicial lawmaking. In other circumstances, it is a 
wooden approach, properly displaced by creative judicial interpretation. 
The characterizations may describe what we have done, but they do not 
aid in deciding when to do it. 

In this case, all members of the panel agree that the literal terms of 
§ 202 of the Packers and Stockyards Act, as amended in 1958, apply to 
a live poultry dealer’s activity with respect to poultry products. And no 
member of the panel contends that applying the statute literally would 
achieve a result plainly contrary to the evident Congressional purpose in 
enacting the 1958 amendments. That is to say, no one of us believes that 
Congress revised the statute in 1958 in order to make sure that live poul- 
try dealers would not be subject to Department of Agriculture regulation 
with respect to poultry products. Thus, this is not the easy case where 
literalness should be rejected in order to avoid a result contrary to what 
the legislators sought to achieve. 

Instead, this is a closer case in which a legislative intent to achieve one 
identifiable purpose may perhaps have been carried out by language un- 
wittingly broader than necessary. By specifying a list of items in the in- 
troductory portion of § 202, Congress clearly intended to subject meat 
packers to Department of Agriculture regulation with respect to all 
items on the list, and to subject them to Federal Trade Commission juris- 
diction with respect to any items not on the list. By making the list ap- 
plicable to live poultry dealers, did Congress also intend to subject them 
to Department of Agriculture regulation with respect to all items on the 
list, including poultry products, or was such a result never contemplat- 
ed? And, if never contemplated, would such a result have been rejected if 
it had occurred to the Congressional mind? I do not know, nor have I any 
especially firm basis for an educated guess. 

I therefore examine the context in which the issue arises and note the 
following. The subject matter is business regulation. A formidable trade 
association, the National Broiler Council, can be expected to get the at- 
tention of the pertinent lawmakers if in fact Congress prefers not to 
regulate in the manner its chosen words specify. A literal application of 
the statute creates neither mischief nor a result that Congress manifest- 
ly would not have wanted if the prospect of such application had been 
considered. In these circumstances, I stay with the terms of the statute, 
especially when those terms were selected in an effort to resolve the very 
type of issue this case presents, the allocation of jurisdiction between 
two regulatory agencies. 
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DISCIPLINARY DECISIONS 
(No. 22,400) 


In re INTERNATIONAL CATTLE COMPANY, SOUTHERN LIVESTOCK, INC., 
MIKE TOMKOW, JR., CECIL M. YATES, SR., D. L. Crum, C. W. 
BAILEY, and ERNIE L. KENNEDY. P &S Docket No. 6076. Decided 
March 1, 1983. 


Dealer—Insolvency—Insufficient funds checks—Failure to pay and failure 
to pay when due—Civil penalty—Consent 


Respondent C. W. Bailey consented to an order to cease and desist from engaging in busi- 
ness while insolvent; issuing insufficient funds checks; and failing to pay and failing 
to pay when due the full purchase price of livestock. Respondent Bailey is assessed a 
civil penalty of $5,000.00. 


Barbara S. Harris, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION WITH RESPECT TO 
C.W. BAILEY 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondent International Cattle Co.’s financial condition does not meet the 
requirements of the Act and that the respondents wilfully violated the 
Act. This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 C.F.R.§ 1.138). 


Respondent C. W. Bailey admits the jurisdictional allegations in para- 
graphs I (i), I (j) and I (k) of the complaint and specifically admits that he 
was engaged in business as a dealer by virtue of his position as president 
of International Cattle Company, specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 
FINDINGS OF FACT 


1. Respondent ICC, at all times material herein, was engaged in the 
business of buying and selling livestock in commerce and was registered 
with the Secretary of Agriculture as a dealer. 

2. C. W. Bailey, hereinafter referred to as respondent Bailey, is an in- 
dividual whose address is Route 1, Box 60, Oxford, Florida 32684. 


3. Respondent Bailey was, at all times material herein: 
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(a) President, Secretary and Treasurer of respondent International 
Cattle Company; and 
(b) Owner of 100 percent of the outstanding stock in respondent In- 
ternational Cattle Company. 


CONCLUSIONS 


Respondent C. W. Bailey having admitted the jurisdiction of the Sec- 
retary and the parties having agreed to the entry of this decision, such 
decision will be entered. 

ORDER 


Respondent C. W. Bailey, his agents and employees, directly or indi- 
rectly through any corporate or other device, shall cease and desist from: 

1. Engaging in business as a dealer or market agency while insolvent, 
i.e., while his current liabilities exceed his current assets; 

2. Issuing checks or drafts in payment for livestock purchases without 
having and maintaining sufficient funds available in the bank account 
upon which such checks or drafts are drawn to pay such checks or drafts 
when presented; 

3. Failing to pay, when due, the full purchase price of livestock; and 

4. Failing to pay the full purchase price of livestock. 

In accordance with section 312 (b) of the Act (7 U.S.C. § 213 (b) ), re- 
spondent Bailey is assessed a civil penalty in the amount of $5,000.00 
(Five Thousand Dollars). 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 22,401) 


In re ROBERT J. SEERUP, FARMERS UNION MARKETING AND PROCESS- 
ING ASSOCIATION, CONRAD A. OLSON, W. M. CAMPBELL COMMISSION 
Co., LEROY J. PAWLENTY and MICHAEL A. JOHNSON. P&S Docket 
No. 6099. Decided March 4, 1983. 


Dealer—Market agency—Consignment—Consent 


Respondent W. M. Campbell Commission Co. consented to an order to cease and desist 
from selling consigned livestock at less than its fair market value; engaging in any 
act which operates as a fraud or deceit upon any person in connection with the pur- 
chase or sale, on a commission basis, of that person’s livestock; entering into with 
any market agency or dealer to engage in any act or practice as a fraud or deceit 
upon the consignors of livestock; and entering into any agreement with any market 
agency or dealer to share profits derived from the resale of livestock purchased from 
consignments. Respondent W. M. Campbell Commission Co. shall deliver a copy of 
the Complaint and a copy of this Decision to its officers, directors, agents and em- 
ployees and shall file a report of its compliance with this order within 30 days. 


Barbara S. Harris, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION WITH RESPECT TO 
W.M. CAMPBELL COMMISSION CO. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act. This decision is entered pursuant to 
the consent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR§ 1.138). 


W. M. Campbell Commission Co. admits the jurisdictional allegations 
of paragraph IV of the complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 
FINDINGS OF FACT 


(1) W. M. Campbell Commission Co., hereinafter referred to as re- 
spondent Campbell, is a corporation with its principal place of business 
located at South St. Paul, Minnesota, and its mailing address is 120 Ex- 
change Building, South St. Paul, Minnesota 55075. 


(2) Respondent Campbell, at all times material herein, was: 
(a) Engaged in the business of buying and selling livestock on a com- 
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mission basis at the St. Paul Union Stockyard, a stockyard posted under 
and subject to the provisions of the Act; 

(b) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis and as a dealer to buy and 
sell livestock in commerce. 


CONCLUSIONS 


Respondent Campbell having admitted the jurisdictional facts and 
parties having agreed to the entry of this decision, such decision will be 


entered. cna 


Respondent W. M. Campbell Commission Co., its officers, directors, 
agents and employees, successors and assigns, directly or indirectly, 
through any corporate or other device, shall cease and desist from: 

1. Engaging in any act, practice, or course of business for the purpose 
of selling consigned livestock, or causing such livestock to be sold, at less 
than its fair or true market value; 

2. Engaging in any act, practice, or course of business which operates 
or would operate as a fraud or deceit upon any person in connection with 
the purchase or sale, on a commission basis or otherwise, of that person’s 
livestock; 

3. Entering into, continuing in or cooperating in any arrangement, 
agreement, understanding or course of business with any market agen- 
cy, dealer or other purchasers of livestock, or any employee or agent of 
such person, which would enable such market agency, dealer or pur- 
chaser of livestock to engage in any act or practice which operates or 
would operate as a fraud or deceit upon the consignors of livestock; and 

4. Entering into, continuing in or cooperating in any arrangement, 
agreement, understanding or course of business with any market 
agency, dealer or other purchaser of livestock, or any employee or agent 
of such person, to split or otherwise share in any profits derived from 
the resale of livestock purchased from consignments by such market 
agency, dealer or other purchaser. 

Respondent W.M. Campbell Commission Company shall deliver a 
copy of the complaint initiating this proceeding and a copy of this Deci- 
sion and Order to all of its officers, directors, agents and employees. In 
addition, respondent Campbell shall, within 30 days of the effective date 
of this order, file with the Regional Supervisor, Packers and Stockyards 
Administration, 203 Post Office Building, Box 8, South St. Paul, Min- 
nesota 55075, a written report specifying in detail the manner and form 
of its compliance with this order, including what actions it has taken to 
assure that consigned livestock is sold in an open and competitive man- 
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ner, and to assure that its employees are properly supervised in connec- 
tion with the sale of livestock on a commission basis. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on respondent Campbell. 

Copies of this decision shall be served upon the parties. 


(No. 22,402) 


In re MONTE VISTA LIVESTOCK COMMISSION COMPANY, INC., and 
HAROLD W. ADOLF. P & S Docket No. 6089. Decided March 7, 
1983. 


Dealer—Market agency—Shippers’ proceeds account—Consignment—Net 
proceeds—Insufficient funds checks—Suspension of registration—Consent 


Respondents’ consented to an order to cease and desist from failing to deposit into or main- 
tain properly its shippers’ proceeds account; using funds received from the sale of 
consigned livestock for livestock purchased for their own dealer or speculative ac- 
counts; using funds received from the sale of consigned livestock for purposes other 
than for the payment of net proceeds, for the payment of sums due for services ren- 
dered, or for other lawful marketing charges; making disposition of funds as will en- 
danger the faithful and prompt accounting and payment due the owners or 
consignors of livestock; issuing insufficient funds checks; and failing to remit, when 
due, the net proceeds from the sale of livestock. The corporate respondent is sus- 
pended as a registrant until its deficit in its custodial account has been eliminated. 


Barbara S. Harris, for complainant. 
Respondents, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a Com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act. This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Respondent Monte Vista Livestock Commission Company, Inc., 
herein referred to as respondent Monte Vista, is a corporation with its 
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principal place of business located at Monte Vista, Colorado. Its business 
mailing address is 5660 East Highway 160, Monte Vista, Colorado 
81144. 

(b) Respondent Monte Vista, at all times material herein, was: 

(1) Engaged in the business of conducting and operating the 
Monte Vista Livestock Commission Company stockyard, a stockyard 
posted under and subject to the provisions of the Act, hereinafter re- 
ferred to as the stockyard; 

(2) Engaged in the business of selling livestock on a commission 
basis at the stockyard, and buying and selling livestock in commerce for 
its own account; and 

(3) Registered with the Secretary of Agriculture as a market agen- 
cy to buy and sell livestock on a commission basis, and as a dealer to buy 
and sell livestock for its own account. 

(c) Respondent Harold W. Adolf, herein referred to as respondent 
Adolf, is an individual with his principal place of business located at the 
Monte Vista Livestock Commission Company stockyard, Monte Vista, 
Colorado. His business mailing address is 5660 East Highway 160, 
Monte Vista, Colorado 81144. 

(d) Respondent Adolf is, and at all times material herein was, the 
President of respondent Monte Vista, and is its principal stockholder. 
Respondent Adolf, at all times material herein, managed, directed and 
controlled the livestock business operations of respondent Monte Vista. 

(e) Respondent Adolf, at all times material herein, was a market 
agency and dealer within the meaning of those terms as defined in the 
Act, and subject to the provisions of the Act and regulations. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 

ORDER 


Respondent Monte Vista Livestock Commission Company, Inc., its of- 
ficers, directors, agents and employees, and respondent Harold W. 
Adolf, individually or as an officer, agent or employee of respondent 
Monte Vista, directly or through any corporate or other device, shall 
cease and desist from: 

1. Failing to deposit in their Custodial Account for Shippers’ Pro- 
ceeds, within the times prescribed in section 201.42 of the regulations (9 
C.F.R. § 201.42), amounts equal to the outstanding proceeds receivable 
due from the sale of consigned livestock; 

2. Using funds received as proceeds from the sale of consigned live- 
stock to pay for livestock purchased by respondents on order or for their 
own dealer or speculative accounts; 
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3. Using funds received as proceeds from the sale of consigned live- 
stock for purposes of their own or for any purpose other than for the 
payment of the net proceeds to the owners or consignors of such live- 
stock, or for the payment of sums due the respondents as compensation 
for services rendered or for other lawful marketing charges; 

4, Making such use or disposition of funds in their possession or con- 
trol as will endanger or impair the faithful and prompt accounting there- 
for and the payment of the portions thereof which may be due the 
owners or consignors of livestock; 

5. Failing to otherwise maintain their Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of section 201.42 of 
the regulations (9 C.F.R. § 201.42); 

6. Issuing checks in payment of the net proceeds resulting from the 
sale of consigned livestock without having and maintaining sufficient 
funds on deposit and available in the bank account upon which they are 
drawn to pay such checks when presented; and 

7. Failing to remit to the owners and consignors of livestock, when 
due, the net proceeds resulting from the sale of their livestock. 

Respondent Monte Vista Livestock Commission Company, Inc. is sus- 
pended as a registrant under the Act until it demonstrates that the defi- 
cit in its Custodial Account for Shippers’ Proceeds has been eliminated. 
When respondent Monte Vista demonstrates that the deficit in its Cus- 
todial Account for Shippers’ Proceeds has been eliminated, a supple- 
mental order will be issued in this proceeding terminating this suspen- 
sion. 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondents. 

Copies of this decision shall be served upon the parties. 
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(No. 22,403) 


In re GARY KOLTHOFF. P & S Docket No. 6043. Decided March 10, 
1983. 


Dealer—Market agency—Shippers’ proceeds account—Net proceeds—In- 
sufficient funds checks—Failure to pay when due—Suspension of 
registration—Consent 

Respondent consented to an order to cease and desist from failing to deposit into or main- 
tain properly its shippers’ proceeds account; using funds received for purposes other 
than the payment of lawful marketing charges and the remittance of net proceeds; 
issuing insufficient funds checks; failing to remit, when due, the net proceeds from 
the sale of consigned livestock; and failing to pay, when due, the full purchase price 
of livestock. Respondent is suspended as a registrant for one year. 


Barbara S. Harris, for complainant. 
C. Christy Barton, Jefferson City, Mo., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seg.), by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondent wilfully violated the Act and 
the regulations issued thereunder (9 C.F.R. § 201.1 et seq.). This deci- 


sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 C.F.R.§ 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gary Kolthoff, d/b/a Lenox Livestock Auction, Inc., hereinafter re- 
ferred to as respondent, is an individual whose mailing address is Taylor, 
Missouri 63471. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; 

(b) Engaged in the business of conducting and operating the Lenox 
Livestock Auction, Inc. stockyard, a stockyard posted under the Act, 
hereinafter referred to as the stockyard; 

(c) Engaged in the business of selling livestock on a commission 
basis at the stockyard; and 
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(d) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to sell livestock in 
commerce on a commission basis. 


CONCLUSIONS 


Respondent having admitted the jurisdictional allegations, and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 

ORDER 


Respondent, directly or indirectly, individually or through any corpo- 
rate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Failing to deposit in his “Custodial Account for Shippers’ Pro- 
ceeds,” within the time prescribed by section 201.42 (c) of the regula- 
tions (9 C.F.R.§ 201.42 (c) ), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 

2. Using funds received as proceeds from the sale of livestock handled 
on a commission basis for purposes of his own and purposes other than 
the payment of lawful marketing charges and the remittance of net pro- 
ceeds to shippers; 

3. Failing to otherwise maintain his “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of the 
regulations (9 C.F.R.§ 201.42); 

4. Issuing checks to consignors in payment of the net proceeds result- 
ing from the sale of their livestock on a commission basis without having 
sufficient funds available in the bank account upon which such checks 
are drawn to pay such checks when presented; 

5. Failing to remit, when due, to consignors the net proceeds resulting 
from the sale of consigned livestock; 

6. Issuing checks in payment for livestock purchases without having 
and maintaining sufficient funds available in the bank account upon 
which such checks are drawn to pay such checks when presented; and 

7. Failing to pay, when due, the full purchase price of livestock. 

Respondent is suspended as a registrant under the Act for a period of 
one year, and during such period, shall not engage in business or operate 
subject to the Act as a market agency, buying or selling livestock in com- 
merce on a commission basis or furnishing stockyard services, or as a 
dealer, buying or selling livestock in commerce, either on his own ac- 
count or as the employee or agent of the vendor or purchaser. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 22,404) 


Inre CONRADC. EASTER. P &S Docket No. 6096. Decided March 14, 
1983. 
Dealer—Insufficient funds checks—Failure to pay when due—Accounts 
and records—Suspension of registration—Consent 


Respondent consented to an order to cease and desist from issuing insufficient funds 
checks and failing to pay, when due, the full purchase price of livestock. Respondent 
is ordered to maintain complete and accurate records, and is suspended as a regis- 
trant for 45 days. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 


the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Conrad C. Easter, hereinafter referred to as respondent, is an in- 
dividual whose principal place of business is located in Lowgap, North 
Carolina and whose business mailing address is Route 1, Box 106, Low- 
gap, North Carolina 27024. 

2. Respondent all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 





MISCELLANEOUS 
Cite as 42 A.D. 387 


ORDER 


Respondent, directly or through any corporate or other device, in con- 
nection with his business subject to the Act, shall cease and desist from: 

(1) Issuing checks in payment for livestock without having sufficient 
funds to pay such checks available in the bank account(s) from which 
such checks are to be paid; and 

(2) Failing to pay, when due, the full purchase price of livestock. Re- 
spondent shall keep and maintain records which fully and correctly dis- 
close all transactions involved in his business subject to the Act, includ- 
ing livestock purchase and sale invoices, a complete check register, ac- 
counts payable and accounts receivable ledgers and complete livestock 
inventory records. 

The respondent is suspended as a registrant under the Act for a period 
of 45 days. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


MISCELLANEOUS ORDER ISSUED BY 
VICTOR W. PALMER, ADMINISTRATIVE LAW JUDGE 


(No. 22,405) 


In re VINCENT A. NicG. P & S Docket Nos. 5524 and 5819. Order 
issued March 7, 1983. 


SUPPLEMENTAL ORDER 


On February 8, 1978, a consent decision was issued in P. & S. Docket 
No. 5524 which, inter alia, suspended respondent Vincent A. Nigg as a 
registrant under the Act “for thirty (30) days and thereafter until such 
time as he demonstrates that he is no longer insolvent . . .” On January 
21, 1981, a consent decision was issued in P. & S. Docket No. 5819 
which, inter alia, suspended respondent Vincent A. Nigg as a registrant 
under the Act “for sixty (60) days and thereafter until such time as he 
demonstrates that he is no longer insolvent.” On February 8, 1983, re- 
spondent Nigg, by letter to the Packers and Stockyards Administration, 
requested that the orders of suspension, issued February 8, 1978, and 
January 21, 1981, be modified to permit him to obtain employment with 
Robel Beef Packers, St. Cloud, Minnesota, as a dealer to purchase live- 
stock for slaughter only (employed livestock buyer). 

Complainant has recommended that the suspension orders referred to 
above be modified as requested to permit respondent’s employment as a 
livestock buyer for Robel Beef Packers. 
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IT IS HEREBY ORDERED that the suspension provisions of the or- 
ders issued on February 8, 1978, and January 21, 1981, are modified to 
provide that respondent Nigg is suspended as a registrant under the Act 
until such time as he demonstrates that he is no longer insolvent; PRO- 
VIDED, that this suspension shall not be construed to prohibit respond- 
ent Nigg from operating subject to the Act in the capacity of a dealer 
buying livestock for slaughter only, as an employee of Robel Beef 
Packers, St. Cloud, Minnesota. 

IT IS FURTHER ORDERED that if respondent Nigg becomes an em- 
ployed livestock buyer for Robel Beef Packers, he shall register with the 
Secretary of Agriculture, in accordance with the requirements of the Act 
and regulations, as a dealer to purchase livestock for slaughter only, as 
an employee of Robel Beef Packers. Thereafter, respondent Nigg shall 
report in writing to the Administrator, Packers and Stockyards Ad- 
ministration, Washington, D.C., the termination of his employment, or 
any change in the nature of his employment, with Robel Beef Packers 
within 10 days after such termination or change. 

Respondent Nigg has not yet demonstrated that he is no longer insol- 
vent, and, therefore, the Order of February 8, 1978, and the Order of 
January 21, 1981, shall remain in full force and effect in all other re- 
spects. 
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REPARATION DECISIONS 


(No. 22,406) 


RALPH HATZENBUEHLER and WAYNE HATZENBUEHLER v. TRI-STATE 
LIVESTOCK AUCTION Co., INc. P & S Docket No. 5899. Decided 
March 8, 1983. 


Agreement, not rescinded—Unjust practice—Reparation awarded 
Where respondent sent a down payment check to complainant for heifers and steers it 
agreed to buy from them, and where respondent accepted the steers but refused the 
heifers, complainant had to sell them elsewhere for less. Since complainant did not 
rescind the agreement as to the heifers, and since it is an unjust practice to refuse to 
accept and pay for livestock after agreeing to purchase them, respondent is liable 
for the difference complainant received for the heifers and the price they agreed 
upon. 
John H. Casey, Presiding Officer. 
Complainants, pro se. 
William B. Deas, Kansas City, Mo., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended, 7 U.S.C. 181 et seg., begun by a complaint filed on 


December 22, 1980, alleging in substance failure to accept and pay for 
certain heifer calves as agreed. The amount claimed was $2,637.80. 

Copies of the complaint, and of an investigation report prepared by 
the Packers and Stockyards Administration of this Department and 
filed in this proceeding pursuant to the rules of practice, were served on 
respondent on February 17, 1981. A copy of the investigation report was 
served on complainants on the same day. Respondent timely filed an 
answer which was served on complainants. 

An oral hearing was held on February 2, 1982, at Aberdeen, South 
Dakota, before John J. Casey of the Office of the General Counsel of this 
Department. Complainants were not represented by counsel. Respond- 
ent was represented by William B. Deas, Esq., Kansas City, Missouri. 
Both complainants, and respondent’s president Dean Herder, testified. 
No exhibit was received. No brief was filed. 

FINDINGS OF FACT 

1. Complainants Ralph Hatzenbuehler and Wayne Hatzenbuehler at 
all times material herein were engaged in farming near Solen, North 
Dakota. 

2. Respondent Tri-State Livestock Auction Co., Inc., a corporation, at 
all times material herein was engaged in business as a market agency 
selling livestock on commission, and as a dealer buying and selling live- 





390 PACKERS AND STOCKYARDS ACT, 1921 

Cite as 42 A.D. 389 
stock for its own account, operating on a posted stockyard of the name 
same at Sioux Center, Iowa, and was so registered with the Secretary 
under the Act. 

3. On or about October 9, 1980, complainants and respondent agreed 
upon a sale from complainants to respondent of certain calves, approxi- 
mately 135 heifers estimated to weigh 360 pounds each at a price of 
$80/cwt., and approximately 135 steers estimated to weigh 390 pounds 
each at $90/cwt. 

4. Thereafter, respondent bought complainants’ steers but refused to 
buy their heifers. 

5. Complainants sold the heifers elsewhere for $1,328.30 less than 
they would have received under the above-mentioned agreement. 

6. The complaint herein was filed within 90 days of accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


It is undisputed that one Wayne Scofield, not a party herein, went to 
complainants’ farm in mid-September of 1980 and photographed steer 
and heifer calves which complainants intended to sell, using equipment 
which recorded images of them on magnetic tape or videotape. Com- 
plainants and Mr. Scofield signed a written memorandum of agreement 
on a printed form. Complainants testified that they did not receive a 


copy of the memorandum and no copy was offered or received in evi- 
dence. 


It is further undisputed that thereafter Mr. Scofield displayed his pic- 
tures of the calves at different auctions, by use of the videotape, and re- 
ceived bids for the steers only. Complainants rejected such bids, refusing 
to sell the steers without the heifers. On or about October 9, Mr. Scofield 
displayed his pictures at respondent’s auction and received a bid of 
$90/cewt. for the steers, and a bid of $80/cwt. for the heifers which was 
made by an officer of respondent in order to obtain the steers. Complain- 
ants approved these bids in a phone call between complainant Ralph 
Hatzenbuehler and Mr. Scofield, and respondent sent them a down pay- 
ment check. Complainants testified that they placed the check in a cabi- 
net at home, intending to deposit it with the final check in payment for 
the calves after delivery. 

Complainant Wayne Hatzenbuehler testified credibly that, after the 
agreement was reached, he and Mr. Scofield talked and he (Wayne Hat- 
zenbuehler) commented that the price on the steers was too low, and 
that they could have gotten a higher price elsewhere. 

Respondent’s president Den Herder testified credibly that Mr. Scofield 
told him (Den Herder) that complainant Wayne Hatzenbuehler told him 
(Scofield) that complainants would not deliver the heifers after all since 
they could get a higher price elsewhere. Since he (Den Herder) did not 
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want the heifers anyway, he would be getting the steers, and he expected 
the steers to be worth more than the down payment, he was not con- 
cerned about this. 

Complainant Ralph Hatzenbuehler testified that he tried for several 
days to phone Mr. Scofield about arranging to deliver the animals, and, 
being unable to contact Mr. Scofield, phoned respondent’s place of busi- 
ness. The person with whom he talked was Mr. Den Herder but he 
learned this only at the hearing. Mr. Den Herder then told Mr. Hatzen- 
buehler that he would not take the heifers. Mr. Hatzenbuehler protested 
and Mr. Den Herder, fearing that he would not receive the steers either, 
stopped payment on the down payment check. 

Complainant Ralph Hatzenbuehler testified that, when he later spoke 
with Mr. Scofield, the latter indicated surprise upon hearing that re- 
spondent would not take the heifers. 

Complainants on or about November 10 delivered the steers as agreed 
with respondent and made no complaint about the amount they received 
for the steers. 

Complainants the next day sold the heifers elsewhere for less than 
they thought they would receive under the October 9 agreement with re- 
spondent. They claimed the difference. 

It is undisputed that the market price for such heifers dropped be- 
tween October 9, when the parties reached their agreement, and the 
time of the phone call between complainant Ralph Hatzenbuehler and 
respondent’s manager Den Herder. Thus, if Mr. Den Herder suspected 
that complainants were trying to take the advantage if the market price 
went up and make him suffer the disadvantage when it went down, such 
a suspicion would be understandable. However, such a suspicion was not 
supported by the testimony; so far as the record shows, complainants 
had not said or done anything to cancel or rescind the October 9 agree- 
ment as to the heifers. If Mr. Scofield mistakenly told Mr. Den Herder 
that complainants would not deliver the heifers, there is nothing in the 
record to show any authority of Mr. Scofield as agent for complainants 
to cancel or rescind the October 9 agreement as to the heifers. We note 
that, when the October 9 agreement was struck, Mr. Scofield phoned the 
bid to complainant Ralph Hatzenbuehler and the latter accepted it; this 
would indicate that Mr. Scofield did not even have authority to sell the 
cattle on behalf of complainants. Much less would he have authority to 
cancel or rescind a sale on their behalf. See 3 Am Jur 2d Agency §§ 85 
and 101, and 2A CJS Agency § 176. 

We have previously held it to be an unjust practice in violation of the 
Act, on the basis of which reparation may be awarded, to refuse to ac- 
cept and pay for livestock after agreeing to purchase them. See Faxon v. 
Central and Reiser, 32 A.D. 136 (1973) and cases cited therein at page 
141. 
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Respondent’s president Den Herder testified (Tr. 47 et seq.) that the 
October 9 agreement was based on an estimate of the average weight of 
the heifers at delivery of 360 pounds, with a “tolerance” of 15 pounds 
and a “weight break” or “spread” or “price slide” of 8¢ per pound. Thus, 
the price agreed upon, $80/cwt., was conditional on the aveage weight of 
the heifers being within 15 pounds of 360 pounds, or being between 345 
and 375 pounds. If the average weight were below 345 pounds, the price 
would be 8¢ per pound more for each pound below 345; if the average 
weight were above 375 pounds, the price would be 8¢ per pound less for 
each pound above 375. See also complainant Ralph Hatzenbuehler’s 
testimony at Tr. 21 et seg. Also, the amount which complainants re- 
ceived from respondent for their steers, about which they did not com- 
plain, is consistent with this. 

The weight of the heifers at delivery was 45,760 pounds, and there 
were 114 of them, for an average of 401 pounds, or 26 pounds above the 
375 pound tolerance. Multiplying 26 by 8¢ produces $2.08. Subtracting 
that from $80, the bid based on the weight estimate, leaves $77.92 re- 
maining. Thus, if the heifers had been delivered to respondent as agreed 
on October 9, the price paid to complainants would have been 
$7 7.92/ewt., or $35,656.19 gross. The commission would have been 
$8/head (Den Herder testimony, Tr. 54) which, multiplied by 114, would 
have been $912. Subtracting that from the gross figure above leaves 
$34,744.19 which complainants would have received under their Octo- 
ber 9 agreement with respondent. 

The Mclaughlin auction where the heifers were sold, in remitting the 
proceeds of sale of the 114 heifers, issued two checks, one to complain- 
ant Ralph Hatzenbuehler for 49 of them, the other to complainant 
Wayne Hatzenbuehler for 25 of the heifers plus two bulls sold separate- 
ly. It charged Wayne $137.29 expenses of sale which we pro-rate as 
$127.12 for the 25 heifers. Thus, what complainants received for the 
114 heifers at Mclaughlin would be as follows: 


89 heifers $26,520.70 
less expenses 427.19 


$26,093.51 


25 heifers $ 7,449.50 
less expenses 127.12 


$ 7,322.38 
$33,415.89 


Thus complainants received a total of $33,415.89 or $1,328.30 less than 
they would have received under the October 9 agreement with respond- 
ent. 
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So far as the record shows, the animals were sold at Mclaughlin by auc- 
tion, reasonably close to the place and time where they would have been 
delivered to respondent under the October 9 agreement. On the measure 
of damages, see Faxon, supra. 


On the jurisdiction to issue this order, see Neugebauer v. Ryken, Civ. 
74-4018, USDC, D. So. Dak., So. Div., 1975, 34 A.D. 1712; Mid-South 
Order Buyers, Inc. v. Platte Valley Livestock, Inc., 210 Nebr. 382, 315 
N.W.2d 229, 41 A.D. 48 (1982); and Rice v. Wilcox, 630 F.2d 586, 39 
A.D. 883 (8 Cir., 1980). 

This decision and order is the same as a decision and order issued by 
the Secretary of Agriculture, being issued pursuant to delegated authori- 
ty, 7CFR§ 2.35, as authorized by the Act of April 4, 1940, 54 Stat. 81, 
7 U.S.C. 450c-450g. See also Reorganization Plan Number 2 of 1953 (5 
U.S.C., 1976 ed., appendix page 764). It constitutes “an order for the 
payment of money” within the meaning of section 309 (f) of the Act (7 
US.C. 210 (f) ). 


Under that section if respondent does not comply with this order with- 
in the time limit in this order, complainants may within one year of the 
date of this order file in the district court of the United States for the 
district in which they reside or in which is located the principal place of 
business of respondent, or in any State court having general jurisdiction 
of the parties, a petition setting forth briefly the causes for which they 
claim damages and this order in the premises. That section further pro- 
vides that such suit in the district court shall proceed in all respects like 
other civil suits for damages except that the findings and orders herein 
shall be prima facie evidence of the facts herein stated, and the peti- 
tioners shall not be liable for costs in the district court nor for costs at 
any subsequent stage of the proceedings unless they accrue upon their 
appeal. That section further provides that, if the petitioners finally pre- 
vail, they shall be allowed a reasonable attorney’s fee to be taxed and col- 
lected as a part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in any 
such suit be filed with the Hearing Clerk, USDA, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is 
further requested that if the construction of the Act, or the jurisdiction 
to issue this order, becomes an issue in any such suit, prompt notice of 
such fact be given to the Office of the General Counsel, USDA, Washing- 
ton, D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see rule 17 of the rules of practice, 9 CFR 
§ 202.117. 


On a respondent’s right to judicial review of such an order, see Maly 
Livestock Commission v. Hardin, et al., 446 F.2d 4, 30 A.D. 1063 (8 Cir., 
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1971). On a complainant’s right to judicial review of such an order, see 5 
U.S.C. 702-3 and United States v. ICC, 337 U.S. 426. 


ORDER 


Within 30 days of the date hereof, respondent Tri-State Livestock 
Auction Co., Inc. shall pay to complainants Ralph Hatzenbuehler and 
Wayne Hatzenbuehler the sum of $1,328.30 plus interest at the rate of 
13 per cent per annum from January 1, 1981 until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,407) 


MUSKINGUM LIVESTOCK SALES Co. v. DENNIS D. OSBURN. P&S Docket 
No. 6069. Decided March 8, 1983. 
Unjust practice—Reparation awarded 
Where respondent admitted owing complainant for cattle it purchased, constituted an un- 
just practice in violation of Section 307 of the Act, complainant is awarded 
damages. 
Peter V. Train, Presiding Officer. 


Complainant, pro se. 
Joseph A. Gerling , Columbus, Ohio, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. §181 et seq.), hereinafter the Act, begun by 
a complaint timely filed on July 21, 1982, naming Dennis D. Osburn as 
respondent. The amount claimed was $6,319.32. 


Copies of the complaint, and of the investigation report prepared by 
the Packers and Stockyards Administration of this Department and 
filed in this proceeding pursuant to the Rules of Practice, were served on 
the respondent on August 11, 1982. Complainant was served with a 
copy of the investigative report on August 13, 1982. 


Respondent filed an answer, through counsel, on September 3, 1982, 
in which he admitted the jurisdiction of the Secretary, admitted owing 
an unspecified amount of money to complainant and waived oral hear- 
ing. Complainant, in light of respondent’s answer, waived its right to an 
oral hearing. 


In a letter dated December 22, 1982, the presiding officer gave notice 
to respondent’s counsel and complainant that, inasmuch as there was no 
dispute as to the facts in this matter, no oral hearing would be held. Re- 
spondent was given an opportunity to provide, within twenty days, any 
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evidence or explanation supplementing that which was in the investiga- 
tion report. The notice was served on respondent’s counsel on December 
28, 1982. No response was received. 


FINDINGS OF FACT 


1. Muskingum Livestock Sales Co., hereinafter complainant, is a 
corporation whose business address is 944 Malinda Street, Box 2603, 
Zanesville, Ohio 43701. 

2. Dennis D. Osburn, hereinafter respondent, is an individual whose 
business address is Route 4, Box 82A, Ripley, West Virginia 25271. Re- 
spondent was at all times material herein engaged in the business of a 
dealer buying and selling livestock in commerce for his own account and 
was registered under the Act with the Secretary of Agriculture as a 
dealer buying and selling livestock for his own account and as a market 
agency buying livestock on a commission basis. 

3. On April 21, 1982, respondent purchased 4 head of cattle at com- 
plainant’s auction market totalling $1,787.18. A check in the amount of 
$1,787.16 issued to pay for the livestock was returned for insufficient 
funds. No explanation was given for the $.02 discrepancy between the 
invoice and check. 

4. On April 28, 1982, respondent purchased another 17 head of cattle 
at complainant’s market totalling $4,532.16. No form of payment was 
ever received. 

5. In an affidavit taken by a Packers and Stockyards Administration 
official on July 28, 1982, respondent admitted owing complainant 
$6,319.32. Investigation Report Exhibit C. 


CONCLUSIONS 


It is well established that an unjustified failure to pay for livestock 
constitutes an unjust practice in violation of section 307 of the Act (7 
U.S.C. §208) for which reparation may be awarded. See, e.g. Napoleon 
Livestock Auction Inc. v. Rollin Soderholm 41 A.D. 496 (1982); Midwest 
Livestock v. V. J. Burds, 32 A.D. 1816 (1973); Rush County Sale Co. v. 
Maly Livestock, 29 A.D. 386 (1970). 

On the basis of the record herein, complainant is entitled to an award 
of damages. Complainant’s claim was for $6,319.32 although the in- 
voices totalled $6,319.34. Because the $.02 discrepancy was never ex- 
plained and because the complainant apparently accepted the lesser 
figure, the award shall be the lesser amount. 

This decision and order is the same as a decision and order issued by 
the Secretary of Agriculture, being issued pursuant to delegated authori- 
ty, 7 CFR §2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 
1953 (5 U.S.C., 1976 Ed., appendix p. 764). It constitutes “an order for 
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the payment of money” within the meaning of section 309 (f) of the Act 
(7 U.S.C. 210 (f) ). 

Under that section if respondent does not comply with this order with- 
in the time limit in this order, complainant may within one year of the 
date of this order file in the district court of the United States for the 
district in which is located the principal place of business of respondent, 
or in any state court having general jurisdiction of the parties, a petition 
setting forth briefly the causes for which he claims damages and this or- 
der in the premises. That section further provides that such suit in the 
district court shall proceed in all respects like other civil suits for 
damages except that the findings and orders herein shall be prima facie 
evidence of the facts herein stated, and the petitioner shall not be liable 
for costs in the district court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon his appeal. That section further 
provides that, if the petitioner finally prevails, he shall be allowed a rea- 
sonable attorney's fee to be taxed and collected as a part of the costs of 
the suit. 

It is requested that copies of all pleadings filed by any party in any 
such suit be filed with the Hearing Clerk, USDA, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is 
further requested that if the construction of the Act, or the jurisdiction 
to issue this order, becomes an issue in any such suit, prompt notice of 
such fact be given to the Office of the General Counsel, USDA, Washing- 
ton, D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see rule 17 of the Rules of Practice, 9 CFR 
§202.117, 43 F.R. 30517, July 14, 1978. 

On a respondent’s right to judicial review of such an order, see Maly 
Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 Cir. 
1971). 

ORDER 

Within 30 days of the date hereof, respondent Dennis D. Osburn shall 
pay to complainant Muskingum Livestock Sales Co. the sum of 
$6,319.32 plus interest thereon at the rate 13 percent per annum from 
June 1, 1982, until paid. 

Copies hereof shall be served on the parties. 
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(No. 22,408) 


JIM BRYANT v. TIMOTHY A. REECE d/b/a REECE CATTLE COMPANY. 
P &S Docket No. 5971. Decided March 18, 1983. 


Dealer—Agent— Unjust practice—Liable for reimbursement 


Where respondent failed to reimburse complainant for livestock which complainant pur- 
chased and paid for as respondent’s agent is an unjust practice in violation of section 
307 (a) of the Act. 


John J. Casey, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended, 7 U.S.C. 181 et seq., begun by a letter of complaint 
received on May 21, 1981. An amended complaint was received on July 
9, 1981. Complainant alleged in substance failure to reimburse him, and 
pay his commission, for livestock purchased as agent for respondent. 
The amount claimed was $803.60. 

Copies of the complaints and attachments, and of an investigation re- 
port prepared by the Packers and Stockyards Administration of this De- 
partment and filed in this proceeding pursuant to the Rules of Practice, 
were served on respondent on October 29, 1981. A copy of the investiga- 
tion report was served on complainant on the same day. What appears to 
be an answer was received on November 9, 1981, and served on com- 
plainant. 

By letter received on November 30, 1981, complainant requested an 
oral hearing. 

An oral hearing was held at Kansas City, Missouri, on May 27, 1982, 
before John J. Casey of the Office of the General Counsel of this Depart- 
ment. Only complainant appeared and testified. No exhibit was received. 
No brief was filed. 

FINDINGS OF FACT 


1. Complainant Jim Bryant, California, Missouri, at all times materi- 
al herein was engaged in business as a dealer buying and selling livestock 
for his own account in commerce, and so registered with the Secretary 
under the Act. He was not registered as a market agency buying on com- 
mission. 

2. Respondent Timothy A. Reece, Overbrook, Kansas, at all times ma- 
terial herein was doing business as Reece Cattle Company, and was en- 
gaged in business as a dealer, buying and selling livestock for his own ac- 
count in commerce, and so registered with the Secretary under the Act. 

3. On or about May 8, 1981, respondent ordered complainant to buy 
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certain livestock as his agent. Thereafter complainant bought livestock 
at Olean and Warrensburg, Missouri, and shipped them in accord with 
respondent’s instructions to Winslow, Illinois. Complainant paid for the 
livestock. Respondent thereafter paid complainant $600.00 less than 
complainant had paid for the livestock, and has failed and refused to pay 
the rest. 


4. The initial complaint was filed within ninety (90) days of accrual of 
the cause of action alleged therein. 


CONCLUSIONS 
Complainant testified as follows: 


On Friday, May 8, 1981, respondent telephoned the 
Olean Livestock Market, Inc., Olean, Missouri, seeking 
someone to buy livestock for him, and was referred to com- 
plainant. Respondent and complainant had never met or 
done business before and did not know each other. Re- 
spondent in that phone call told complainant to buy steers 
and heifers, good to choice quality, weighing 400-500 
pounds, at 65¢ per pound for the steers, and 57¢ or 58¢ per 
pound for the heifers. 


Complainant could only get 35 heifers and two steers 
meeting those specifications. A second phone call took 
place later the same day in which complainant informed 
respondent of this and respondent, to complete a truckload 
since truckers charge by the mile regardless of weight, 
agreed to buy 11 “catch cattle” from the Olean market, and 
to let complainant contact one Gary VanWinkle to buy 
more animals the next day at Johnson County Livestock 
Market, Warrensburg, Missouri. Respondent authorized 
complainant to have Mr. VanWinkle buy any cattle up to 
800 pounds in weight so long as Mr. VanWinkle thought 
they were worth the price paid. 


The next day, Mr. VanWinkle bought 22 heifers, 4 
steers, and 2 bulls for respondent at Warrensburg. 


Then a third phone call took place in which complainant 
informed respondent what he had, and respondent in- 
structed complainant to have a particular trucker take 
them to Farmers Choice Livestock Market, Winslow, IIli- 
nois. The animals were shipped in accord with respond- 
ent’s instructions, except for some which by mistake were 
not shipped and for which complainant makes no claim. 
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Complainant paid for the cattle purchased at Olean and at Warrens- 
burg, informed respondent what he had paid, and also asked a 50¢/cwt. 
commission. 
Respondent then sent complainant a check for $600.00 less than com- 
plainant had paid for the cattle with a note (complaint attachment B) 
stating: 


Ray [someone at Winslow, Illinois, where the cattle were 
shipped] said a lot of piggy and plain heifers on load. Must 
come from Warrensburg. Cattle lose me 2,600.00 so de- 
cided $600.00 would be yours. Make me lose 2,000.00 plus 
freight. Said cattle were stale. One heifer clear blind. One 
crippled steer. 


One of the Warrensburg invoices (complaint attachment D-2) describes 
one of the animals as a “brindle;” that word refers to color, not eyesight. 
Complainant never saw the animals purchased at Warrensburg. So far 
as the record shows respondent never saw any of them purchased at 
either market. 

Complainant’s testimony was credible. Respondent made various con- 
tentions to the contrary in letters, but did not appear at the hearing and 
testify, and the record contains no evidence, in support of such conten- 
tions. On that basis we accept complainant’s testimony as true and find 
that respondent has failed to reimburse complainant for livestock which 
complainant purchased and paid for as respondent’s agent, an unjust 
practice in violation of section 307 (a) of the Act. Sitting Bull v. Shol, 32 
A.D. 1479 (1973); 9 CFR §201.43 (c); Lawrence Warehouse Company v. 
Twohig, 224 F.2d 493, 497-8 (8 Cir., 1955); 2 AmJur2d Agency §243; 3 
C.J.S. Agency §321. 

Complainant was not, at the times material herein, registered as re- 
quired to buy on commission. Complainant’s May 18, 1981 letter recites 
“I don’t care too much about the $236.80 com. he was supposed to pay 
* * * *” Thus we do not reach the question whether, on the basis of the 
lack of registration to buy on commission, we would or would not order 
payment of complainant’s commission. 

Since respondent did not appear at the hearing, some discussion is in 
order of the facts showing his opportunity to do so. 

On January 12, 1982, the presiding officer sent letters by certified 
mail to both parties suggesting Kansas City as the location for the hear- 
ing, suggesting four alternative dates for commencement of the hearing, 
which included April 7, and stating that he would assume that Kansas 
City would be an acceptable location, and that any of these dates would 
be acceptable, unless he heard to the contrary within 20 days after the 
letter was received. Respondent received that letter on January 19, ac- 
cording to a certified mail receipt in the record. 
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On February 26, nothing having been received from respondent, a no- 
tice was sent by certified mail to respondent that the hearing would com- 
mence on April 7, at a time and place specified. On March 25, that notice 
was returned marked “unclaimed.” 

Because of the shortness of time before April 7, the hearing was then 
rescheduled. On April 15, another notice was sent by certified mail to re- 
spondent that the hearing would commence on May 27, at a time and 
place specified. Post Office notations on the envelope reflect notices to 
respondent on April 19 and April 26. That notice was returned marked 
“unclaimed” on May 3. On May 6, that notice was served on respondent 
by remailing it by regular mail, in accordance with the Rules of Practice. 

On May 13, respondent wrote a note to the presiding officer stating 
that he would be unable to attend the hearing on May 27. He gave no 
reason. 

On May 18, a letter was sent by certified mail to respondent, reciting 
the facts of respondent’s failure to claim items sent to him by certified 
mail, and stating that, in view of such conduct, another rescheduling of 
the hearing would be unreasonable, and that, accordingly, the hearing 
would take place as previously scheduled on May 27, unless both parties 
agreed otherwise. Post Office notations on the envelope reflect notices 
to respondent on May 21 and May 28. That letter was returned marked 
“unclaimed” and remailed by regular mail on June 15. 

We conclude from the above that respondent had adequate opportuni- 
ty to appear and be heard in this proceeding. 

On the jurisdiction to issue this Order, see Neugebauer v. Ryken, Civ. 
74-4018, U.S.D.C., D. So. Dak., S.D., 1975, 34 A.D. 1712, Vance v. 
Reed, 495 F. Supp. 852, 39 A.D. 1117 (M.D. Tenn., Nashville Div., 
1980), and Mid-South Order Buyers, Inc. v. Platte Valley Livestock, Inc., 
210 Nebr. 382, 315 N.W. 2d 229, 41 A.D. 48 (1982). 

As previously stated, respondent Reece was a dealer as defined in the 
Act, and his action in dispute herein has been found in violation of the 
prohibition in section 307 (a) of the Act (7 U.S.C. 208). Of the provisions 
enumerated in section 309 (a) of the Act (7 U.S.C. 210 (a) ), which pro- 
vides for reparation orders against dealers for violations of those provi- 
sions, that prohibition is the only one which can be violated by a dealer. 
In Rice v. Wilcox, 630 F.2d 586, 39 A.D. 883 (8 Cir., 1980), our repara- 
tion order against the respondent dealer in that case, Wilcox, was en- 
forced by the Eighth Circuit, as discussed extensively in its published 
opinion in the case. 

This Decision and Order is the same as a Decision and Order issued by 
the Secretary of Agriculture, being issued pursuant to delegated authori- 
ty, 7 CFR §2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 
1953 (5 U.S.C. 1976 ed., Appendix pg. 764). It constitutes “an order for 
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the payment of money” within the meaning of section 309 (f) of the Act 
(7 U.S.C. 210 (f) ). 

Under that section if respondent Reece does not comply with this Or- 
der within the time limit in this Order, complainant Bryant may within 
one year of the date of this Order file in the District Court of the United 
States for the District in which he resides or in which is located the 
principal place of business of respondent Reece, or in any State Court 
having general jurisdiction of the parties, a petition setting forth briefly 
the causes for which he claims damages and this Order in the premises. 
That section further provides that such suit in the District Court shall 
proceed in all respects like other civil suits for damages except that the 
findings and order herein shall be prima facie evidence of the facts here- 
in stated, and the petitioner shall not be liable for costs in the District 
Court nor for costs at any subsequent stage of the proceedings unless 
they accrue upon his appeal. That section further provides that, if the 
petitioner finally prevails, he shall be allowed a reasonable attorney's fee 
to be taxed and collected as a part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in any 
such suit be filed with the Hearing Clerk, U.S.D.A, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is 
further requested that if the construction of the Act, or the jurisdiction 
to issue this Order, becomes an issue in any such suit, prompt notice of 
such fact be given to the Office of the General Counsel, U.S.D.A, Wash- 
ington, D.C. 20250. 

On a petition to re-open a hearing, to rehear or reargue a proceeding, 
or to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
§ 202.117, 43 F.R. 30517, July 14, 1978. 

On a respondent’s right to judicial review of such an order, see Maly 
Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 Cir., 
1971). 

ORDER 

Within 30 days of the date hereof, respondent Timothy A. Reece shall 
pay to complainant Jim Bryant the sum of $600.00 plus interest thereon 
at the rate of 13% per annum from July 1, 1981, until paid. 

Copies hereof shall be served upon the parties. 
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DISCIPLINARY DECISIONS 
(No. 22,409) 


In re RICH-PAC PRODUCE, INC. PACA Docket No. 2-6075. Decided 
December 20, 1982. 


Failure to pay promptly—Violations, of Section 2 of the Act—Publication 
of facts—Default 


Respondent’s failure to make full payment promptly with respect to 22 sellers of 111 lots 
of fruits and vegetables it purchased and accepted constitutes wilful, repeated and 
flagrant violations of the Act. The facts and circumstances shall be published. 


Dennis Becker, for complainant. 
Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on July 23, 1982, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period March, 1980 through October, 1981, 
respondent purchased and accepted, in interstate and foreign commerce, 


from 22 sellers, 111 lots of fruit and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $99,310.55. 


A copy of the complaint was served upon respondent on August 27, 
1982, which complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of the complainant for the issu- 
ance of a Default Order, the following Decision and Order is issued with- 
out further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Rich-Pac Produce, Inc., is a corporation, whose ad- 
dress is 423 North 18th Street, Richmond, Virginia 23223. 


2. Pursuant to the licensing provisions of the Act, license number 
771154 was issued to respondent on April 25, 1977. This license was re- 
newed annually, but terminated April 25, 1982, when respondent failed 
to renew it. 


3. As more fully set forth in paragraph 5 of the complaint, during the 
period March, 1980 through October, 1981, respondent purchased and 
accepted in interstate and foreign commerce from 22 sellers, 111 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 
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failed to make full payment promptly of the agreed purchase prices, in 
the total amount of $99,310.55. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 111 transactions set forth in Finding of Fact No. 3, above, consti- 
tutes willful, repeated and flagrant violations of Section 2 of the Act (7 
U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 


This order shall take effect on the 11th day after this Decision be- 
comes final. 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service hereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


Copies thereof shall be served upon parties. [The Decision and Order 


became final on March 9, 1983.—Ed.] 


(No. 22,410) 


In re NICHOLAS J. ZERILLO, INC. PACA Docket No. 2-5969. Decided 
January 31, 1983. 
Failure to make full payment promptly—Violations, of section 2 of the 
Act—Publication of facts 


Respondent’s failure to make full payment promptly with respect to 87 lots of perishable 
agricultural commodities it purchased, received and accepted from 32 sellers, con- 
stitute repeated and/or flagrant violations of the Act. The facts and circumstances 
set forth shall be published. 


Edward M. Silverstein, for complainant. 
John F. Korachis, Detroit, Mich., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 

A Complaint was filed March 11 1982 by the Director of the Fruit and 
Vegetable Division, Agricultural Marketing Service, United States De- 
partment of Agriculture (“USDA”) alleging that Nicholas J. Zerillo, Inc. 
violated the Perishable Agricultural Commodities Act, 1930, (7 USC 
499a et seq; “PACA”, “Act”) and the related regulations (7 CFR 46, et 
seq.). 
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Complainant alleged that Nicholas J. Zerillo, Inc. (“Respondent”) vio- 
lated the Act when it failed to promptly pay for 87 transactions occur- 
ring between February and August 1981 in the total amount of 
$294,901.18 to some 32 sellers. 

Previously, in December 1980, Complainant had notified Respondent 
of the results of a review of reparation complaints filed against Respond- 
ent which indicated “failure to promptly pay” violations of the Act. 

Respondent filed an Answer May 3 1982 admitting identificational 
and jurisdictional allegations, but denying any violation of the PACA or 
related regulations. 

Trial of the issues took place on September 9 1982 in Detroit, Michi- 
gan. Complainant was represented by Edward M. Silverstein, Esq., 
Office of the General Counsel, U.S. Department of Agriculture, Wash- 
ington, D.C. 20250. Respondent was represented by John F. Korachis, 
Esq., Cartsos, Simon & Korachis, of Detroit, Michigan. 

zkwekwkeKwkKk Kk 

Respondent is a Michigan corporation with its business located in De- 
troit, Michigan. 

Respondent was licensed under the Act from 1959 until January 7 
1982 at which time Respondent did not renew the license because Re- 
spondent had ceased operating as a licensee under the Act. 

Between February 1981 and August 1981, Respondent purchased, re- 
ceived and accepted 87 lots of perishable agricultural commodities from 
32 sellers in interstate and foreign commerce, but failed to make full 
payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $294,901.18 ' as itemized and detailed in the Com- 
plaint. 

Further, on June 11 1982, Respondent corporation filed a Petition 
pursuant to Chapter 7 of the Bankruptcy Code (11 USC 701 et seq) with 
the United States Bankruptcy Court for the Eastern District of Michi- 
gan (Docket No. 82-03410). The schedule filed with the Bankruptcy 
Court showed 32 creditors who deal in fruits and vegetables covered un- 
der the PACA to whom debts were outstanding, totaling $321,726.40. 

Previously, by letter dated December 24 1980, Respondent was in- 
formed that failures to make full payment promptly of the agreed pur- 
chase prices for perishable agricultural commodities received and ac- 
cepted in interstate or foreign commerce are violations of the Act. The 
purpose of this letter was to provide Respondent an opportunity to bring 
his operations into compliance with the PACA and related regulations, 
and also to advise Respondent of the consequences of the failure to com- 
ply with the Act. 5 USC 558 (c) 


On page 4 of its opening brief, Complainant states the figure is $291,799.68 and the 
last page of Complainant’s Exhibit 7 shows the total as $294,901.20. The differences are 
not material for any purposes here. 
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On August 27 1981, Respondent acknowledged receipt of that letter, 
offered brief explanations of the circumstances related to the reported 
violations, and indicated that they were aware of the consequences of 
failure to comply with the Act. 

Respondent’s failure to make full payment promptly of the agreed pur- 
chase prices for 87 lots of perishable commodities purchased, received 
and accepted by Respondent over a span of seven months in 87 transac- 
tions with 32 sellers constitutes wilful, flagrant and/or repeated viola- 
tions of section 2 (4) of the PACA (7 USC 499b), as defined and imple- 
mented by 7 CFR 46.2 (aa). 

x weweweK Kk * 

The Act requires licensees to “make full payment promptly” for fruits 
and vegetables shipped in interstate commerce. Section 2 (4) of the 
PACA, 7 USC 499b (4). 

“Full payment promptly” is defined in the related regulations as re- 
quiring payment of the agreed purchase prices for produce within ten 
days after the day on which the produce is accepted. 7 CFR 46.2 (aa) (5). 

Complainant’s evidence is mainly from Respondent’s records and 
statements made to the investigator by Respondent, his representatives 
or associates. The evidence shows that the shipments for the transac- 
tions involved here were received, accepted and not paid for at the time 
of the investigation. 

Later, Respondent filed a voluntary petition in bankruptcy which in 
part appears to be based on transactions which are the foundation for 
the Complaint here. 

Bankruptcy is not a defense to alleged violations of the Act. Zwick v 
Freeman, 373 F2d 110, 117 (CA2 1967) cert denied, 389 US 835 (1967); 
Marvin Tragash Co v United States Dept. of Agr., 524 F2d 1255, 1257 
(CA5 1975). 

Such failures have been long held to be clear violations of Section 2 of 
the Act (7 USC 499b). Atlantic Produce, 35 AD 1631 (1976), aff'd mem., 
568 F2d 772 (4th Cir.) cert. den., 439 US 819 (1978). 

Moreover, the numerous violations committed by Respondent consti- 
tute flagrant and repeated violations of the PACA. American Fruit Pur- 
veyors v United States, 630 F2d 370, 373-374 (5th Cir. 1980); G. Stein- 
berg & Son, Inc., 32 AD 236 (1973), aff'd sub nom, George Steinberg & 
Son, Inc. v Butz, supra, 491 F2d 988; In re Rudolph John Kafcsak, 39 
AD 683, 685 (1980), affd. mem. 673 F2d 1329 (CA 6 1981). 

By precedent, “willfulness” is not an essential ingredient to establish 
“flagrant or repeated” violations (G. Steinberg & Son, Inc., supra, 32 AD 
236, 262-263), even though such a finding would be essential to a li- 
cense suspension or revocation where the legal effect is essentially iden- 
tical. In re Melvin Beene Produce Company, 41 AD ____ 1982) (a Judi- 
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cial Officer Decision 12/2/82, PACA 2-5845 slip opinion page 22-23; 
*copy attached). 

In any event, there is here a warning letter dated December 24 1980 
(Complainant’s Exhibit 2) which notifies Respondent of the “conduct” 
warranting disciplinary action and provides Respondent an “opportu- 
nity to demonstrate or achieve compliance with all lawful re- 
quirements. . .” 5 USC 558 (c). 

Further, under the precedental view that continuing to operate the 
business after the first of the complaint-listed failures to promptly pay, 
buying and selling fruits and vegetables covered by the Act constitutes 
“willfulness” in that it was consciously and deliberately done when the li- 
censee knew or should have known that there was not, or might not be, 
funds to promptly pay those vendors. Jn re J. H. Norman and Sons, 37 
AD 705, 709-720 (1978). 

xkweweKwK Kk Kw 

Complainant seeks publication of Respondent’s repeated and flagrant 
violations of the Act, which for all practical purposes is the lega! equiva- 
lent to revocation of an active license. In re Carlton F. Stowe, Inc., 41 
AD 1116, 1127 (1982); Beene, supra. 

Complainant argues that the Act is directed at unfair practices with 
“lijts primary purpose . . . to provide a practical remedy to small farmers 
and growers who were vulnerable to the sharp practices of financially ir- 
responsible and unscrupulous brokers in perishable agriculture com- 
modities.’ Complainant’s brief, page 5. 

The evidence here suggests that Respondent’s difficulties in large 
measure are attributable to illness disabling the chief operating officer, 
with some business misjudgements made by those who had to operate 
the business during his disability. Transcript pages 22-25. 

There is no showing of “irresponsible” or “unscrupulous” conduct here. 

The reported violations which were the subject of the December 1980 
APA warning letter * were then attributed by Respondent to the bank- 
ruptcy of one of its major accounts, with cash flow restriction following 
that loss, and a major fire which caused business disruptions and some 
financial stress. Exhibit 3. 

However, the precedents exclude such matters from having any miti- 
gating effect to lessen the sanctions. Jn re Carlton F. Stowe, Inc., supra, 
at pages 1129-1137. Little or no discretionary room exists once a formal 
proceeding has begun. Jn re Samuel Esposito, 38 AD 613, 665 (1979). 
Beene, supra, at page 27 of the slip opinion states: “[flor example, the 
Department takes a very narrow view as to what business failures result 
from circumstances beyond the control of a bankrupt. This refers only to 
‘acts of God, something of that nature’. . .” 


*[Copy omitted. See 41 A.D. 2422. — Ed.] 


* No formal disciplinary complaint was filed. 
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Binding precedents require none but fully financially responsible peo- 
ple from engaging in business subject to the Act. In effect, financially re- 
sponsible means that the license must have financial resources to permit 
him to pay for all transactions within the time limits regardless of what 
may unexpectedly constrict or shut off the cash flow. Good faith efforts 
to resuscitate the business by working through a tight period often have 
the effect of being determined both “repeated” and/or “flagrant.” Stowe, 
supra. 

Complainant’s case is supported by reliable, probative and substantial 
evidence (5 USC 558 (d) ) and attains a level much higher than a pre- 
ponderance of evidence.* Complainant’s evidence is essentially uncontra- 
dicted. 

Complainant’s requested sanction is well within the long line of prece- 
dents, so the proposed order will be entered. 


ORDER 


Respondent has committed repeated and/or flagrant violations of Sec- 


tion 2 of the Act (7 USC §499 (b) ). 
The facts and circumstances as set forth herein shall be published. 


*“BY MR. KORACHIS: 


Q Mr. Braun, in the process of investigating violations in the course of 
your work, do you generally look to see what transpired historically in the in- 
stitution that alledgedly caused these violations? 


A No. 

Q That isn’t your concern at all? 

A No. 

Q_ Is it generally the policy of your Department to look into these facts at 
any time during the course of the investigation? 
MR. SILVERSTEIN: Objection, the witness is not competent to answer the 
question. 
JUDGE WEBER: If you know. 
THE WITNESS: My job is not a policymaking decision, so I really don’t 


know.” 
Transcript pages 24-25. 


This witnesses’ response that he did not know it was the general policy to ig- 
nore the history and causation of the violations is incredible. 
He had made some 200 investigations over a 21 month period in this job, 
with his only duties described by him as conducting investigations for disci- 
plinary and reparations complaints. 

Transcript pages 12-13. 
However, this does not significantly affect the probative value of Com- 
plainant’s evidence concerning the violations charged in the Complaint. 
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Copies of this Decision and Order shall be served upon the parties and 
the Order shall become final and effective 35 days after service unless 
there is an appeal filed within 30 days of service. 
7 CFR 1.142 and 1.145. [The Decision and Order became final on March 
22, 1983.—Ed.] 


(No. 22,411) 


In re EVANS POTATO COMPANY, INC. PACA Docket No. 2-6077. De- 
cided March 9, 1983. 


Failure to pay—Violations, of Section 2 of the Act—Revocation of license 


Where respondent’s failure to pay 17 sellers with respect to 80 lots of produce it purchased 
and accepted, and its failure to pay six sellers promptly with respect to 28 lots of 
produce, constitutes repeated and flagrant violations of the Act for which respond- 
ent’s license is revoked. 


John G. Liebert, Administrative Law Judge. 
Dennis Becker, for complainant. 
Stephen P. McCarron, Silver Spring, Md., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
Administrative Law Judge John G. Liebert filed an initial Decision and 
Order on January 5, 1983, revoking respondent’s license for failure to 
pay 17 sellers $214,817.51 for 80 lots of produce purchased and ac- 
cepted in interstate commerce during the eight month period from July 
1981 through March 1982, and failure to pay six sellers promptly for 28 
lots of produce totalling $90,387.71 during the same period.’ 

On February 4, 1983, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35).? On February 18, 1983, the case was referred to the Judicial Of- 
ficer for decision. 


‘See generally Campbell, “The Perishable Agricultural Commodities Act Regulatory 
Program,” in 1 Davidson, Agricultural Law, ch. 4 (1981 and May 1982 Supp.), and Becker 
and Whitten, “Perishable Agricultural Commodities Act,” in 10 Harl, Agricultural Law, 
ch. 72 (1980 and May 1982 Supp.). 


* The career position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 
(1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
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For the reasons set forth below, respondent’s license should be re- 
voked. 
FINDINGS OF FACT 


1. Respondent, Evans Potato Company, Inc., is an Ohio corporation 
whose address is 1756 Bischoff Road, New Carlisle, Ohio 45344. 

2. Pursuant to the licensing provisions of the Act, license no. 691846 
was issued to respondent on April 21, 1969. This license was renewed 
annually, and is next due for renewal on April 21, 1983. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
eight month period from July 1981 through March 1982, respondent 
purchased from 17 sellers, and accepted in interstate commerce, 80 lots 
of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make payment of the agreed purchase prices in the total 
amount of $214,817.51. That total amount remains past due and un- 
paid. 

4. As more fully set forth in paragraph 6 of the complaint, during the 
eight month period from July 1981 through March 1982, respondent 
purchased from six sellers, and accepted in interstate commerce, 28 lots 
of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices 
in the total amount of $90,387.71. Payment for these lots of produce 
was made from one to eight months late. 

5. The acts of respondent in failing to make full payment or full pay- 
ment promptly of the agreed purchase prices for the perishable agricul- 
tural commodities it purchased, received and accepted, as more specif- 
ically alleged in paragraphs 5 and 6 of the complaint, constitute wilful, 
flagrant and repeated violations of § 2 (4) of the Perishable Agricultural 
Commodities Act (7 U.S.C. § 499 (b) (4) ). 


CONCLUSIONS 


On November 19, 1982, respondent filed an amended answer in which 
it admitted the allegations of violations contained in the complaint. Ac- 
cordingly, pursuant to the Department’s rules of practice (7 C.F.R. 
§ 1.139), complainant filed a Motion For Decision On The Pleadings, 
and memorandum in support thereof, on December 7, 1982, together 
with a proposed Decision and Order. Complainant’s proposed Decision 
and Order is substantially the same as that issued by Judge Liebert. 

Respondent received service of a copy of complainant’s motion and 
proposed Decision and Order on December 10, 1982. The Hearing Clerk’s 
letter advised respondent that it had 20 days in which to file objections 


programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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to the proposed Decision and Order. No objections were filed by respond- 
ent. Accordingly, on January 5, 1983, Judge Liebert issued the initial 
Decision and Order appealed from. 

Since respondent did not contest the proposed Decision and Order in 
the proceedings before Judge Liebert, it cannot challenge Judge Lie- 
bert’s similar Decision and Order on appeal.* 

However, even if respondent were free to challenge Judge Liebert’s 
Decision and Order, his revocation order was required by the flagrant 
and repeated violations found here. Respondent complains that Judge 
Liebert’s order does not set forth the reasons for the conclusion that re- 
spondent’s violations were wilful, flagrant and repeated or for the revo- 
cation of respondent’s license. Since respondent did not challenge com- 
plainant’s proposed Decision and Order, there was no reason for Judge 
Liebert to set forth such reasons, which have been stated in many prior 
decisions involving similar violations. But, in any event, there is a sound 
basis for Judge Liebert’s conclusions and order. 

Leaving aside respondent’s numerous late payments, which by them- 
selves would warrant a lengthy suspension order (see In re American 
Fruit Purveyors, Inc., 38 Agric. Dec. 1372, 1385-88 (1979), affd per 
curiam, 630 F.2d 370, 374 (5th Cir. 1980), cert. denied, 450 U.S. 997 
(1981) ), respondent has totally failed to pay for over $214,000 worth of 
perishable agricultural commodities. Failure to pay for produce is a very 
serious violation of the Perishable Agricultural Commodities Act which 
results in an order revoking the license of the offender ‘ since it is the 
“goal [of the Perishable Agricultural Commodities Act] that only finan- 
cially responsible persons should be engaged in the perishable agricul- 
tural commodities industry,” ° and it is the policy of this Department to 


8 In re Robinson, 42 Agric. Dec. (Jan. 6, 1983); In re Winger, 38 Agric. Dec. 182, 
187 (1979); In re Lamers Dairy, Inc., 36 Agric. Dec. 265, 289 (1977), aff'd sub nom Lamers 
Dairy, Inc. v. Bergland, No. 77-C-173 (E.D. Wis. Sept. 28, 1977), printed in 36 Agric. Dec. 
1642, aff'd mem. , 607 F.2d 1007 (7th Cir. 1979), cert. denied, 444 U.S. 1077 (1980). 

*E.g., In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2425 (1982), appeal 
docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 
1116, 1126 (1982), appeal dismissed, No. 82-4144 (2d Cir. Oct. 13, 1982); In re Wayne 
Cusimano, Inc., 40 Agric. Dec. 1154, 1156-59 (1981), aff'd, 692 F.2d 1025 (5th Cir. 1982); 
In re Mel’s Produce, Inc., 40 Agric. Dec. 792, 793 (1981); In re United Fruit & Vegetable 
Co., 40 Agric. Dec. 396, 401-02 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 102 S. 
Ct. 2299 (1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112 (1981), aff'd mem., No. 
81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982); In re Baltimore 
Tomato Co., 39 Agric. Dec. 412, 414-16 (1980); In re Hal Merdler Produce, Inc., 37 Agric. 
Dec. 809, 811-12 (1978); In re Solt, 35 Agric. Dec. 721, 723, 726 (1976); In re Catanzaro, 
35 Agric. Dec. 26, 30-36 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 
Agric. Dec. 467; accord, In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), aff'd, No. 
80-3406 (6th Cir. Dec. 18, 1981), printed in 41 Agric. Dec. 88 (1982). 

5’ Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1257 (5th Cir. 1975); accord, Chidsey v. 
Guerin, 443 F.2d 584, 588-89 (6th Cir. 1971); Zwick v. Freeman, 373 F.2d 110, 117 (2d 
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impose severe sanctions for serious violations of any of the regulatory 
programs administered by the Department to serve as an effective deter- 
rent not only to the respondents but also to other potential violators. 
This policy has been followed in all of the Department’s disciplinary pro- 
ceedings in recent years. 

The basis for the Department’s sanction policy is set forth at great 
length in numerous decisions, e.g., In re Worsley, 33 Agric. Dec. 1547, 
1556-71 (1974), set forth in the Appendix to this decision.* The Depart- 
ment’s sanction policy is also discussed at length in In re Esposito, 38 
Agric. Dec. 613, 624-65 (1979). 

“Failure to pay violations not only adversely affect the party who is 
not paid for produce, but such violations have a tendency to snowball. 
‘On occasions, one licensee fails to pay another licensee who is then un- 
able to pay a third licensee.’ This could have serious repercussions to pro- 
ducers, licensees and consumers.” ” 


Cir.), cert. denied, 389 U.S. 835 (1967); In re Melvin Beene Produce Co., 41 Agric. Dec. 
2422, 2425 (1982), appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Finer 
Foods Sales Co., 41 Agric. Dec. 1154, 1168 (1982), appeal docketed, No. 82-1843 (D.C. Cir. 
July 26, 1982); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1133 (1981); In re Mel’s 
Produce, Inc., 40 Agric. Dec. 792, 793 (1981); In re United Fruit & Vegetable Co., 40 Agric. 
Dec. 396, 402 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 102 S. Ct. 2299 (1982); In 
re Columbus Fruit Co., 40 Agric. Dec. 199, 112 (1981), aff'd mem. , No. 81-1446 (D.C. Cir. 
Jan. 19, 1982);printed in 41 Agric. Dec. 89 (1982). 

® Severe sanctions issued pursuant to this policy were sustained, e.g., in In re Collier, 38 
Agric. Dec. 957, 971-72 (1979), aff'd, 624 F.2d 190 (9th Cir. 1980); In re Gold Bell-I&S 
Jersey Farms, Inc., 37 Agric. Dec. 1336, 1362-63 (1978), aff'd, No. 78-3134 (D. N.J. May 
25, 1979), @ffd mem., 614 F.2d 770 (3d Cir. 1980); In re Muehlenthaler, 37 Agric. Dec. 
313, 330-32, 337-52, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In re Mid-States Livestock, 
Inc., 37 Agric. Dec. 547, 549-51 (1977), aff'd sub nom. Van Wyk v. Bergland, 570 F.2d 
701 (8th Cir. 1978); In re Cordele Livestock Co. , 36 Agric. Dec. 1114, 1133-34 (1977), affd 
mem., 575 F.2d 879 (5th Cir. 1978); In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 
1561 (1976), affd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 U.S. 968 
(1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 
9, 1977), printed in 36 Agric. Dec. 467; In re Maine Potato Growers, Inc., 34 Agric. Dec. 
773, 796, 801 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976); In re M. & H. Produce Co., 34 
Agric. Dec. 700, 750, 762 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 
U.S. 920 (1977); In re Southwest Produce, Inc., 34 Agric. Dec. 160, 171, 178, aff'd per 
curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 
145-60, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re Marvin Tragash Co., 33 
Agric. Dec. 1884, 1913-14 (1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); In re Trenton Live- 
stock, Inc., 33 Agric. Dec. 499, 515, 539-50 (1974), aff'd mem., 510 F.2d 966 (4th Cir. 
1975); In re Miller, 33 Agric. Dec. 53, 64-80, aff per curiam, 498 F.2d 1088, 1089 (5th 
Cir. 1974). 

7 In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2426 (1982), appeal docketed, No. 
82-3826 (6th Cir. Dec. 23, 1982); In re Finer Foods Sales €o., 41 Agric. Dec. 1154, 1169 
(1982), appeal docketed, No. 82-1848 (D.C. Cir. July 26, 1982); In re Columbus Fruit Co., 
40 Agric. Dec. 109, 114 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed 
in 41 Agric. Dec. 89 (1982); accord, In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1134 
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If the violator who fails to pay for produce does not have a license ip 
effect, an order is issued finding that the person has engaged in repeated 
or flagrant violations of the Act, * which has the same effect on the vio- 
lator and on persons responsibly connected with the violator as a license 
revocation.° 

In the present case, respondent’s failure to pay violations involved a 
large number of transactions, viz., 80, and were, therefore, repeated.” 
Also, in view of the large amount of money not paid to shippers, i.e., 


(1981). Although the Act is primarily to protect producers, it “is also ‘for the protection of 
consumers’ (H.R. Rep. No. 1196, 84th Cong., 1st Sess., p. 2), inasmuch as increased indus- 
try costs resulting from failures to pay or other unfair practices are ultimately borne by 
consumers.” Jn re Catanzaro, 35 Agric. Dec. 26, 33 (1976), aff'd, No. 76-1613 (9th Cir. 
Mar. 9, 1977), printed in 36 Agric. Dec. 467. 

*E.g., In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2426 (1982), appeal 
docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Finer Foods Sales Co., 41 Agric. Dec. 
1154, 1168-92 (1982), appeal docketed, No. 82-1843 (D.C. Cir. July 26, 1982); In re 
V.P.C., Inc., 41 Agric. Dec. 734, 748 (1982); In re Connecticut Celery Co., 40 Agric. Dec. 
1131, 1133-34, 1151 (1981); In re C.B. Foods, Inc., 40 Agric. Dec. 961, 968-71 (1981), 
aff'd mem., 681 F.2d 804 (8d Cir. 1982), cert. denied, 103 S. Ct. 70 (1982); In re Kafcsak, 
39 Agric. Dec. 683, 686-87 (1980), aff'd, No. 80-3406 (6th Cir. Dec. 18, 1981), printed in 
41 Agric. Dec. 88 (1982); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 
714-21 (1978); In re Pappas Produce, Inc., 36 Agric. Dec. 684, 694-96 (1977); In re At- 
lantic Produce Co.., 35 Agric. Dec. 1631, 1633, 1643-45 (1976), aff'd mem., 568 F.2d 772 
(4th Cir.), cert. denied, 489 U.S. 819 (1978); In re King Midas Packing Co., 34 Agric. Dec. 
1879, 1885-89 (1975); In re M. & H. Produce Co., 34 Agric. Dec. 700, 748-52 (1975), affd 
mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Marvin Tragash 
Co., 33 Agric. Dec. 1884, 1896-1914 (1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); In re 
George Steinberg & Son, Inc. , 32 Agric. Dec. 236, 253, 266-70 (1973), aff'd, 491 F.2d 988 
(2d Cir.), cert. denied, 419 U.S. 830 (1974). 

®In re V.P.C., Inc., 41 Agric. Dec. 734, 748-49 (1982); In re Connecticut Celery Co., 40 
Agric. Dec. 1131, 1151-52 (1981); In re John H. Norman & Sons Distrib. Co., 37 Agric. 
Dec. 705, 714-15 (1978); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750-51 (1975), 
aff'd mem. , 549 F.2d 830 (D.C. Cir. 1977), cert. denied, 434 U.S. 920 (1977). 

1° Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); Zwick v. Freeman, 373 
F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); Eastern Produce Co. v. Benson, 
278 F.2d 606, 610 n 6 (3d Cir. 1960); In re United Fruit & Vegetable Co., 40 Agric. Dec. 
396, 403 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 102 S. Ct. 2299 (1982); In re 
Atlantic Produce Co., 35 Agric. Dec. 1631, 1640 (1976), aff'd mem., 568 F.2d 772 (4th 
Cir.), cert. denied, 439 U.S. 819 (1978); accord, In re Finer Foods Sales Co., 41 Agric. Dec. 
1154, 1169 (1982), appeal docketed, No. 82-1843 (D.C. Cir. July 26, 1982); In re Carlton F. 
Stowe, Inc., 41 Agric. Dec. 1116, 1127 (1982), appeal dismissed, No. 82-4144 (2d Cir. Oct. 
13, 1982); In re V.P.C., Inc., 41 Agric. Dec. 734, 743 (1982); In re Wayne Cusimano, Inc., 
40 Agric. Dec. 1154, 1156-57 (1981), affd, 692 F.2d 1025 (5th Cir. 1982); In re Connecti- 
cut Celery Co., 40 Agric. Dec. 1131, 1135 (1981); In re Columbus Fruit Co., 40 Agric. Dec. 
109, 112 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. 
Dec. 89 (1982); In re M. & H. Produce Co., 34 Agric. Dec. 700, 748 (1975), aff'd mem., 549 
F.2d 830 (D.C. Cir.), cert. denied, 4384 U.S. 920 (1977). 
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over $214,000, and the number of transactions, the violations were fla- 
grant." 

Respondent’s violations were also flagrant because they occurred over 
a period of eight months during which respondent was engaging in 
numerous new sales of perishable agricultural commodities, without 
being able to make payment for produce bought many months before." 

As stated in Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.), cert. de- 
nied, 389 U.S. 835 (1967) — 


As there was a series of 295 transactions which occurred 
over a period of several months and which involved a 
deficit in excess of a quarter of a million dollars, it is incon- 
ceivable that petitioners were unaware of their financial 
condition and unaware that every additional transaction 
they entered into was likely to result in another violation 
of the Commodities Act. It would be hard to imagine clear- 
er examples of “flagrant” violations of the statute than 
were exemplified by petitioners’ conduct. 


" Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); In re Melvin Beene Pro- 
duce Co., 41 Agric. Dec. 2422, 2427 (1982), appeal docketed, No. 82-3826 (6th Cir. Dec. 
23, 1982); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1169-70 (1982), appeal 
docketed, No. 82-1843 (D.C. Cir. July 26, 1982); In re V.P.C., Inc., 41 Agric. Dec. 734, 743 
(1982); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 1127-28 (1982), appeal dis- 
missed, No. 82-4144 (2d Cir. Oct. 13, 1982); In re Wayne Cusimano, Inc., 40 Agric. Dec. 
1154, 1156-57 (1981), aff'd, 692 F.2d 1025 (5th Cir. 1982); In re Connecticut Celery Co., 
40 Agric. Dec. 1131, 1135 (1981); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 
403 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 102 S. Ct. 2299 (1982); In re Colum- 
bus Fruit Co., 40 Agric. Dec. 109, 112-13 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 
19, 1982), printed in 41 Agric. Dec. 89 (1982); In re John H. Norman & Sons Distrib. Co., 
87 Agric. Dec. 705, 709-14 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31 (1976), aff'd, No. 
76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re M. & H. Produce Co., 
34 Agric. Dec. 700, 747 (1975), aff'd mem. , 549 F.2d 830 (D.C. Cir.), cert. denied, 434 US. 
920 (1977). 

12 Wayne Cusimano, Inc. v. Block, 692 F.2d 1025, 1029 (5th Cir. 1982); George Steinberg 
& Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir. 1973), cert. denied, 419 U.S. 830 (1974); 
Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); In re Mel- 
vin Beene Produce Co., 41 Agric. Dec. 2422, 2427-28 (1982), appeal docketed, No. 
82-3826 (6th Cir. Dec. 23, 1982); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1170, 
1179 (1982), appeal docketed, No. 82-1843 (D.C. Cir. July 26, 1982); In re V.P.C., Inc., 41 
Agric. Dec. 734, 743-44 (1982); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1135 
(1981); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 403 (1981), aff'd, 668 F.2d 
983 (8th Cir.), cert. denied, 102 S. Ct. 2299 (1982); In re John H. Norman & Sons Distrib. 
Co., 37 Agric. Dec. 705, 709-14 (1978); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 
1640-41 (1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In 
re M &H Produce Co., 34 Agric. Dec. 700, 747 (1975), aff'd mem. , 549 F.2d 830 (D.C. Cir.), 
cert. denied, 434 U.S. 920 (1977) (all involving continuing business activities during a peri- 
od when respondents knew they were in serious financial difficulty). 
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In addition to being repeated and flagrant, respondent’s violations 
were also wilful, as that term is used in the Administrative Procedure 
Act (5 U.S.C. § 558 (c)). In re Shatkin, 34 Agric. Dec. 296, 297-314 
(1975). “Under PACA, an action is willful if a prohibited act is done in- 
tentionally, irrespective of evil intent, or done with careless disregard of 
statutory requirements.” American Fruit Purveyors, Inc. v. United 
States, 630 F.2d 370, 374 (5th Cir. 1980) (per curiam), cert. denied, 450 
U.S. 997 (1981). 

In the present case, in view of respondent’s admissions and failure to 
object to complainant’s proposed revocation order, no hearing was held. 
Accordingly, there are no mitigating circumstances or excuses for re- 
spondent’s failure to pay. But even if it were determined that respond- 
ent had a good excuse for the failures to pay involved here, it has re- 
peatedly been held under the Act that all excuses, including bankruptcy, 
are routinely rejected in determining whether payment violations oc- 
curred or whether violations were wilful, since “the Act calls for pay- 
ment — not excuses.” ** 


18 In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2428, 2442-44 (1982) (non-pay- 
ment because of bankruptcy), appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re 
Finer Foods Sales Co., 41 Agric. Dec. 1154, 1171 (1982) (non-payment because of bank- 
ruptcy), appeal docketed, No. 82-1843 (D.C. Cir. July 26, 1982); In re Carlton F. Stowe, 
Inc., 41 Agric. Dec. 1116, 1129 (1982) (non-payment because of bankruptcy of another 
firm owing respondent $776,459.23), appeal dismissed, No. 82-4144 (2d Cir. Oct. 13, 


1982); In re V.P.C., Inc., 41 Agric. Dec. 734, 746-47 (1982) (non-payment because of finan- 
cial difficulties); In re Connecticut Celery Co. 40 Agric. Dec. 1131, 1138-40 (1981) (non- 
payment because respondent suddenly and unexpectedly lost a major sales account); In re 
United Fruit & Vegetable Co., 40 Agric. Dec. 396, 404 (1981) (non-payment because of fi- 
nancial difficulties), affd, 668 F.2d 983 (8th Cir.), cert. denied, 102 S. Ct. 2299 (1982); In 
re Columbus Fruit Co., 40 Agric. Dec. 109, 113 (1981) (non-payment because respondent 
lost a major sales account and a large supplier changed its course of dealing with respond- 
ent, demanding cash on delivery), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), prin- 
ted in 41 Agric. Dec. 89 (1982); In re Kafcsak, 39 Agric. Dec. 683, 685-86 (1980) (non-pay- 
ment because of strike and failure of others to pay respondent), aff'd, No. 80-3406 (6th 
Cir. Dec. 18, 1981), printed in 41 Agric. Dec. 88 (1982); In re John H. Norman & Sons Dis- 
trib. Co., 37 Agric. Dec. 705, 709-14 (1978) (non-payment because of failure of others to 
pay respondent); In re Catanzaro, 35 Agric. Dec. 26, 31 (1976) (non-payment because of 
railroad strike), affd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; 
In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 266-68 (1973) (non-payment be- 
cause of financial difficulties), aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 
(1974); accord, In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1157 (1981) (non-pay- 
ment because of financial difficulties, including difficulty in collecting from others), aff‘d, 
692 F.2d 1025 (5th Cir. 1982); In re C. B. Foods, Inc., 40 Agric. Dec. 961 (1981) (non-pay- 
ment because respondent lost a major sales account and three large suppliers would no 
longer extend credit), affd mem., 681 F.2d 804 (8d Cir. 1982), cert. denied, 103 S. Ct. 70 
(1982); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1632-33, 1641-42 (1976) (non- 
payment because of financial difficulties), aff‘ mem., 568 F.2d 772 (4th Cir.), cert. denied, 
439 U.S. 819 (1978); In re Solt, 35 Agric. Dec. 721, 723-24 (1976) (non-payment because of 
bankruptcy of another firm owing respondent over $130,000.00); In re King Midas Pack- 
ing Co., 34 Agric. Dec. 1879, 1883, 1885 (1975) (non-payment because of financial difficul- 
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As in the case of failure to make full payment, excuses as to why pay- 
ment could not be made promptly are ignored since “the Act calls for 
payment — not excuses.” ™ 
The reasons why all excuses are rejected in payment violation cases 
under the Perishable Agricultural Commodities Act, and why they are 
not regarded as mitigating circumstances, are set forth in In re Esposito, 
38 Agric. Dec. 613, 632-40 (1979). In that case it is stated, inter alia (38 
Agric. Dec. at 635-40): 


Most of the cases cited by Judge Weber in support of his 
view that mitigating circumstances are improperly disre- 
garded are cases involving failure to pay for produce under 
the Perishable Agricultural Commodities Act. It is true 
that under that regulatory program, excuses as to why 
payment was not made (usually because someone else 
failed to pay the violator) are disregarded in determining 
the sanction. But that is because of the statutory provi- 
sions and the nature and history of that particular regula- 
tory program. 

The Perishable Agricultural Commodities Act makes it 


unlawful to “fail or refuse truly and correctly to account 
and make full payment promptly” (7 U.S.C. 499b (4) ). 


It provides for the automatic suspension of a license if a 
firm fails to pay a reparation award or is discharged as a 
bankrupt (7 U.S.C. 499g (d), 499d (a).’ [Footnote 7 
states: “The Act was amended effective October 1, 1979, 
to authorize the Secretary to continue a license in effect af- 
ter a discharge in bankruptcy (92 Stat. 2549, 2673).”] 


The Perishable Agricultural Commodities Act was 
enacted at the request of the regulated industry. It is the 
only regulatory program administered by the Department 
paid for by the regulated industry through license fees. 


ties); In re Bailey Produce Co., 8 Agric. Dec. 1403, 1405 (1949) (non-payment because of fi- 
nancial difficulties); In re Josie Cohen Co., 3 Agric. Dec. 1013, 1015 (1944) (non-payment 
because of financial difficulties). 

“In re V.P.C., Inc., 41 Agric. Dec. 734, 746-47 (1982) (delayed payment because of fi- 
nancial difficulties); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1139-40 (1981); In 
re L. R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 1120 (1978) (delayed payment be- 
cause of financial difficulties resulting from weather conditions and withdrawal from busi- 
ness of a brother); In re Southwest Produce, Inc., 34 Agric. Dec. 160, 167-68 (delayed pay- 
ment because of financial difficulties resulting from inexperience, overbuying and credit 
sales), aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo & Sons, 34 Agric. 
Dec. 120, 130-31 (delayed payment because of uncollectable accounts), aff'd per curiam, 
524 F.2d 977 (5th Cir. 1975). 
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Payment violations are the very heart of the regulatory 
program. The industry desires and supports a tough- 
minded administration of the Act which requires full pay- 
ment irrespective of the reasons for non-payment. 


The reason for the Department’s position as to this Act 
was stated as follows in Jn re J. H. Norman & Sons Distrib- 
uting Co., 37 Agr Dec 705, 715-716, 719-720 (1978): 


Unfortunately for Mr. Norman, he chose to en- 
gage in business in the regulated agricultural 
marketing system, which is probably the only 
field in which inability to pay one’s bills is unlaw- 
ful (or even dishonorable). Debtor’s prisons are 
archaic; bankruptcy has lost its stigma; but the 
failure to pay for fruits and vegetables in com- 
merce is unlawful (7 U.S.C. 499b (4) ). 


Special laws have been enacted relating to the 
agricultural marketing system because “a sound, 
efficient and privately operated system for 
distributing and marketing agricultural products 
is essential to a prosperous agriculture and is in- 


dispensable to the maintenance of full employ- 
ment and to the welfare, prosperity, and health of 
the Nation” (7 U.S.C. 1621). 


The failure by produce marketing firms to pay 
for produce would have a tendency to increase 
overall marketing costs which, ultimately, would 
be reflected in lower farm prices, higher con- 
sumer prices, or both. This would be contrary to 
the expressed purpose of Congress to provide for 
“an integrated administration of all laws enacted 
by Congress to aid the distribution of agricultural 
products through research, market aids and serv- 
ices, and regulatory activities, to the end that 
marketing methods and facilities may be im- 
proved, that distribution costs may be reduced 
and the price spread between the producer and 
consumer may be narrowed” (7 U.S.C. 1621). 


The need for a severe sanction in cases of this 
nature was explained in In re Sam Leo Catanzaro, 
supra, 35 Agr Dec 26, 32-36 (1976), affirmed sub 
nom. Catanzaro v. United States and Butz, No. 
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76-1613 (C.A. 9), decided March 9, 1977 (36 Agr 
Dec 467), as follows (see, also, Tr. 19-70): 


The severe sanction imposed in this 
case for the respondent’s serious, re- 
peated and flagrant violations of the Act 
is consistent with the Congressional pur- 
pose in enacting the statute. “The Per- 
ishable Agricultural Commodities Act is 
admittedly and intentionally a ‘tough’ 
law” (H.R. Rep. No. 1196, 84th Cong., 
1st Sess., P. 2). “The law has fostered 
an admirable degree of dependability 
and fairness in this industry * * *. 
* * * Tn spite of the strictness of some 
of the provisions of the law, the act and 
its administration by the Department of 
Agriculture have won the almost unani- 
mous approval of this important food 
distributing industry and now have its 
virtually undivided support” (ibid.)."* 


In Birkenfield v. United States, 369 


F.2d 491, 494 (C.A. 3), the Court stated: 


The object of the Act is to sup- 
press unfair and fraudulent 
practices in the industry. En- 
acted in 1930, the Act is re- 
garded today as one of the 
government’s most successful 
regulatory programs, and the 
Act has received enthusiastic 
support from members of the 
regulated industry.*® 

8 Accord, S. Rep. No. 2507, 84th Cong., 2d Sess. 3-4 (1956); United States v. William B. 
Mandell Co., 242 F. Supp. 873, 875 (E.D. Pa. 1965); In re Columbus Fruit Co., 40 Agric. 
Dec. 109, 113-14 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 
Agric. Dec. 89 (1982). 

*® In a Congressional report as to a 1962 amendment to the Act, it is stated (H.R. Rep. 
No. 1546, 87th Cong., 2d Sess. 3 (1962) ): “Testimony of the shippers, brokers, wholesal- 
ers, and other elements of the trade in fresh and frozen fruits and vegetables who have 
been operating under this act is enthusiastically and almost unanimously in its support. It 
has brought a high degree of stability and responsibility to an industry which had fre- 
quently been beset by instability and irresponsibility. It is regarded as one of our most suc- 
cessful regulatory programs.” Accord: Birkenfield v. United States, 369 F.2d 491, 494 (3d 


Cir. 1966); In re Columbus Fruit Co., 40 Agric. Dec. 109, 114 (1981), affd mem., No. 
81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982). 
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The “goal of the [Perishable Agricul- 
tural] Commodities Act [is] that only fi- 
nancially responsible persons should be 
engaged in the businesses subject to the 
Act.” Marvin Tragash Co. v. United 
States Dept. of Agr. [524] F.2d [1255] 
(C.A. 5), No. 75-1481, decided Decem- 
ber 24, 1975. The purpose of the Act 
was stated in Zwick v. Freeman, 373 
F.2d 110, 116(C.A. 2), certiorari denied, 
389 U.S. 835, as follows: 


The Perishable Agricultural 
Commodities Act is designed to 
protect the producers of per- 
ishable agricultural products 
who in many instances must 
send their products to a buyer 
or commission merchant who is 
thousands of miles away. It 
was enacted to provide a meas- 
ure of control over a branch of 
industry which is almost exclu- 
sively in interstate commerce, 
is highly competitive, and 
presents many opportunities 
for sharp practice and irre- 
sponsible business conduct. H. 
Rept. No. 1196, 84th Cong. 1st 
Sess. 2 (1955). 


zkxweekkk rk 


Revocation of respondent’s license, in 
view of his repeated and flagrant viola- 
tions of the Act, is not only authorized 
by the Act (7 U.S.C. 499h (a) ) [footnote 
omitted], but is also consistent with 
other provisions of the Act, which are 
not applicable here. . . . Similarly, if a li- 
censee fails to pay a reparation order 
under the Act, his license is automatical- 
ly suspended until the reparation order 
is paid, irrespective of whether he is un- 
able to pay because of circumstances be- 
yond his control (7 U.S.C. 499g (d) ). 
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If a licensee is going to extend credit to its pur- 
chasers in this regulated industry, it must be ade- 
quately capitalized to be able to sustain any losses 
that result. If losses occur which jeopardize a li- 
censee’s ability to meet its obligations, it must im- 
mediately obtain more capital, or suffer the con- 
sequences if violations occur. In this regulated in- 
dustry, the risk of loss should be taken by the 
banking community, whose business it is to sup- 
ply risk capital, or by stockholders or other risk 
takers. Other licensees engaged in business in 
this vital agricultural marketing system should 
not be subjected to the risk resulting from re- 
spondent’s under-capitalization or bad debt ex- 
perience. 


The peculiar vulnerability of producers of perishable 
agricultural commodities and livestock, and the im- 
portance of the Department’s regulatory programs to as- 
sure payment for these commodities, were again recog- 
nized by Congress in the recent Bankruptcy Act amend- 
ments, in which it is provided (92 Stat. 2549, 2593): 


§ 525. Protection against discriminatory treat- 
ment 


Except as provided in Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a-499s), the 
Packers and Stockyards Act, 1921 (7 U.S.C. 
181-229), and section 1 of the Act entitled “An 
Act making appropriations for the Department of 
Agriculture for the fiscal year ending June 30, 
1944, and for other purposes,” approved July 12, 
1943 (57 Stat. 422; 7 U.S.C. 204),° a govern- 
mental unit may not deny, revoke, suspend, or re- 
fuse to renew a license, permit, charter, 
franchise, or other similar grant to, condition 
such a grant to, discriminate with respect to such 
a grant against, deny employment to, terminate 
the employment of, or discriminate with respect 
to employment against, a person that is or has 
been a debtor under this title or a bankrupt or a 
debtor under the Bankruptcy Act, or another per- 
son with whom such bankrupt or debtor has been 
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associated, solely because such bankrupt or 
debtor is or has been a debtor under this title or a 
bankrupt or debtor under the Bankruptcy Act, 
has been insolvent before the commencement of 
the case under this title, or during the case but be- 
fore the debtor is granted or denied a discharge, 
or has not paid a debt that is dischargeable in the 
case under this title or that was discharged under 
the Bankruptcy Act. 


® This is an Act supplementing the Packers and Stockyards Act. 


Congressman Foley, Chairman of the House Agriculture 
Committee, explained the need for the foregoing special 
provisions applicable to the Perishable Agricultural Com- 
modities Act and the Packers and Stockyards Act as fol- 
lows (Proceedings and Debates of the 95th Cong., 1st Sess., 
Vol. 19, pp. H 11761-H 11762 (October 28, 1977) [, now 
123 Cong. Rec. 35671-72 (1977) ] ): 


Under the Packers and Stockyards Act and the 
act of July 12, 1943, persons purchasing livestock 
in commerce are required to conduct their busi- 
nesses in a financially responsible manner, and 
market agencies and dealers * * * are required 
to have a bond and to pay for all livestock pur- 
chased. The licenses of market agencies and 
dealers may be suspended if they become insol- 
vent. Packers may be ordered to cease and desist 
from failing to pay for livestock and packers who 
become insolvent may be ordered to cease and de- 
sist from operating except under such conditions 
as the Secretary may impose. 


Under the Perishable Agricultural Commodi- 
ties Act, commission merchants, dealers, and 
brokers are required to be licensed and to account 
and pay promptly for all commodities purchased. 
Failure to pay can result in suspension of a li- 
cense, and flagrant and repeated failure may re- 
sult in revocation of a license. Licensees may in 
certain circumstances be required by the Secre- 
tary to post a bond as evidence of financial re- 
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sponsibility. And the Secretary may refuse to is- 
sue licenses to persons who have violated the act 
or have been convicted of a felony. 


The Committee on Agriculture has no quarrel 
with the “fresh-start” philosophy underlying this 
bill. However, that philosophy is not new and has 
heretofore been one of the principal purposes of 
the bankruptcy laws. Because of the peculiar vul- 
nerability of producers of perishable agricultural 
commodities and livestock, Congress has seen fit, 
notwithstanding this philosophy, to enact and 
from time to time amend the Perishable Agricul- 
tural Commodities Act, the Packers and Stock- 
yards Act, and the Act of July 12, 1943. 


The Committee on Agriculture conducted over- 
sight hearings on the PACA program twice in the 
94th Congress and found that the program is gen- 
erally operating well and is serving its purpose in 
protecting the producers of perishable agricul- 
tural commodities and the public. Last year, after 
extensive hearings, Congress enacted Public Law 
94-410 which made extensive amendments to 
the Packers and Stockyards Act and the act of 
July 12, 1943, to assist the Secretary to prevent 
recurrence of the catastrophic losses to livestock 
producers which attended the bankruptcies of 
several large packers in the past few years. Both 
of these programs must be continued if this Na- 
tion is to continue to have a ready source of nutri- 
tious food at prices which are reasonable to both 
the producer and the consumer. 


Considering all of the circumstances, there is a sound 
basis for the Department’s position that excuses as to why 
payment was not made should not be regarded as a 
mitigating circumstance where there are serious payment 
violations. Although the Department’s approach to enforc- 
ing the Perishable Agricultural Commodities Act appears 
harsh, in many cases it is not as harsh as it would seem. 
For example, many persons who suffer a financial loss or 
otherwise become in a precarious financial position con- 
tinue to operate for many months and even increase their 
business substantially, without obtaining new capital, 
thereby subjecting many persons who sell produce to them 
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to the risk of financial loss. Such conduct has repeatedly 
been characterized as “flagrant.” See In re John H. Nor- 
man & Sons Distributing Co., 37 Agr Dec 705, 713 (1978); 
In re Atlantic Produce Co., 35 Agri Dec 1631, 1640-1641 
(1976), laffd mem., 568 F.2d 772 (4th Cir.), cert. denied, 
439 U.S. 819 (1978) ]; In re Sam Leo Catanzaro, 35 Agr 
Dec 26, 31 (1976), affirmed sub nom. Catanzaro v. United 
States and Butz, No. 76-1613 (C.A. 9), decided March 9, 
1977 (36 Agr Dec 467); In re M. & H. Produce Co., 34 Agr 
Dec 700, 747 (1975), [aff'd mem., 549 F.2d 830 (D.C. Cir.), 
cert. denied, 434 U.S. 920 (1977) ]; In re George Steinberg 
& Son, 32 Agr Dec 236, 243-244 (1973), affirmed sub 
nom. George Steinberg & Son, Inc v. Butz, 491 F.2d 988 
(C.A. 2), certiorari denied, 419 U.S. 830. 


As stated in Zwick v. Freeman, 373 F.2d 110, 115 (C.A. 
2), certiorari denied, 389 U.S. 835— 


it is inconceivable that petitioners were unaware 
of their financial condition and unaware that 
every additional transaction they entered into 
was likely to result in another violation of the 
Commodities Act. It would be hard to imagine 


clearer examples of “flagrant” violations of the 
statute than were exemplified by petitioners’ 
conduct. 


In addition, many firms which experience losses that re- 
sult in their ultimate failure to pay experience such losses 
because they were not sufficiently cautious in extending 
credit. See, e.g., In re J. H. Norman & Sons Distributing 
Co., 37 Agr Dec 705, 708-709 (1978). 


But even where the failure to receive payment could not 
have been reasonably foreseen, and the firm immediately 
discontinues business (being unable to pay all of its 
creditors), if “a licensee is going to extend credit to its pur- 
chasers in this regulated industry, it must be adequately 
capitalized to be able to sustain any losses that result.” In 
re J. H. Norman & Sons Distributing Co., 37 Agr Dec 705, 
719 (1978). 


Undoubtedly there have been some cases where the poli- 
cy under the Perishable Agricultural Commodities Act has 
been “harsh,” but “occasional hardship to the individual is 
a consideration outweighed by the declared policy of Con- 
gress. Zwick v. Freeman, supra, 373 F.2d at 118. See, also, 
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United States v. Dotterweich, 320 U.S. 277, 284-285; 
Callaghan v. Reconstruction Finance Corp., 297 U.S. 464, 
468; Dairymen’s League Cooperative Assn v. Brannan, 
173 F.2d 57, 66 (C.A. 2), certiorari denied, 338 U.S. 825; 
General Ice Cream Corp. v. Benson, 113 F. Supp. 107, 108 
(N.D. N.Y.), affirmed, per curiam, 217 F.2d 646 (C.A. 2).” 
In re George Steinberg & Son, 32 Agr Dec 236, 248 (1973), 
affirmed sub nom. George Steinberg & Son, Inc. v. Butz, 
491 F.2d 988 (C.A. 2), certiorari denied, 419 U.S. 830. 


As shown above, pages 15-17, in the quotation from the Esposito case, 
in the 1978 Bankruptcy law, Congress specifically exempted two regula- 
tory programs—the Perishable Agricultural Commodities Act and the 
Packers and Stockyards Act—from the provisions of § 525 of the Bank- 
ruptcy law (11 U.S.C. § 525 (Supp. III 1979) ) that otherwise would have 
prevented the revocation of a license because of bankruptcy or the 
failure to pay a debt dischargeable under the Bankruptcy law. 

Section 525 of the 1978 Bankruptcy law was enacted to codify Perez v. 
Campbell, 402 U.S. 637 (1971), which held that a State would frustrate 
the Congressional policy of a fresh start for a debtor if it were permitted 
to refuse to renew a drivers license because a tort judgment resulting 
from an automobile accident had been unpaid as a result of a discharge 
in bankruptcy. Section 525 of the 1978 Bankruptcy law extends the 
Perez holding to both state and federal governmental agencies. The 
legislative history of the 1978 Bankruptcy law states that § 525 codi- 
fies the result of Perez (S. Rep. No. 95-989, 95th Cong., 2d Sess. 81 
(1978); H.R. Rep. No. 95-595, 95th Cong., 1st Sess. 366-67 (1977) ). But 
as shown above, the Perishable Agricultural Commodities Act regula- 
tory program was expressly excepted from § 525. 

Prior to the 1978 Bankruptcy law, it was held that where a respond- 
ent’s failure to pay under the Perishable Agricultural Commodities Act 
results from bankruptcy, there is no unconscionable or excessive conflict 
between the Department’s disciplinary action revoking the respondent’s 
license under the Perishable Agricultural Commodities Act and the 
bankruptcy law.'’ As shown above, § 525 of the 1978 Bankruptcy law 


” Zwick v. Freeman, 373 F.2d 110, 115-17 (2d Cir.), cert. denied, 389 U.S. 835 (1967); In 
re King Midas Packing Co., 34 Agric. Dec. 1879, 1883-87, 1890-92, 1897-98 (1975); In re 
Marvin Tragash Co., 33 Agric. Dec. 1884, 1908-13 (1974), aff'd, 524 F.2d 1255, 1256-58 
(5th Cir. 1975); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 255-59 (1973), 
aff'd 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974); and see In re Melvin Beene 
Produce Co., 41 Agric. Dec. 2422, 2433-40 (1982), appeal docketed, No. 82-3826 (6th Cir. 
Dec. 23, 1982); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1176-82 (1982), appeal 
docketed, No. 82-1843 (D.C. Cir. July 26, 1982); In re Connecticut Celery Co., 40 Agric. 
Dec. 1131, 1144-50 (1981); In re C. B. Foods, Inc., 40 Agric. Dec. 961, 969 (1981), affd 
mem., 681 F.2d 804 (3d Cir. 1982), cert. denied, No. 81-2207 (Oct. 4, 1982); In re Colum- 
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expressly preserves the right of the Secretary to revoke a bankrupt’s li- 
cense under the Perishable Agricultural Commodities Act because of 
debts dischargeable in bankruptcy. 

The Chairman of the House Committee on Agriculture, who proposed 
the amendment exempting the Perishable Agricultural Commodities 
Act and the Packers and Stockyards Act from the provisions of § 525 of 
the 1978 Bankruptcy law, stated (123 Cong. Rec. 35671 (1977) ): 


The Agriculture Committee has no quarrel with the basic 
philosophy underlying this provision which is to prevent 
discrimination against a person solely—and I emphasize 
the word “solely"—because that person has undergone 
bankruptcy. However, I am concerned that, without 
clarification, the section might be interpreted in such a 
way as to prevent the Secretary of Agriculture from carry- 
ing out his statutory responsibilities under the Perishable 
Agricultural Commodities Act, the Packers and Stock- 
yards Act, and the supplementary packers and stockyards 
legislation contained in the Act of July 12, 1943, 7 U.S.C. 
204. This amendment is simply designed to clarify the fact 
that section 525 does not in any way interfere with ad- 
ministration by the Secretary of Agriculture of these 
statutes. 


Other statements made at the same time by the Chairman of the 
House Committee on Agriculture are set forth above (pp. 16-17) in the 
lengthy quotation from the Esposito case, including the Chairman’s 
statement that, under the Perishable Agricultural Commodities Act, 
“[fjailure to pay can result in suspension of a license, and flagrant and re- 
peated failure may result in revocation of a license” (123 Cong. Rec. 
35672 (1977) ). 

In addition, shortly before the House agreed to amend § 525 of the 
1978 Bankruptcy law by excepting the Perishable Agricultural Com- 
modities Act and the Packers and Stockyards Act from the provisions 
that otherwise would have precluded license revocations because of 
bankruptcy or debts dischargeable in bankruptcy, Mr. Panetta stated 
(123 Cong. Rec. 35672 (1977) ): 


I commend the gentleman from Washington (Mr. Foley), 
the distinguished chairman of the Committee on Agricul- 
ture, for offering this amendment. As the gentleman 
knows, I will be offering a complementary amendment 


bus Fruit Co., 40 Agric. Dec. 109, 115 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 
1982), printed in 41 Agric. Dec. 89 (1982). 





EVANS POTATO COMPANY, INC. 
Cite as 42 A.D. 408 


with regard to section 303 that will in effect carry on the 
basic thrust of the gentleman’s amendment. 


The Perishable Agricultural Commodities Act is the 
mainstay of the fresh fruit and vegetable market. What 
these amendments attempt to do is to restore the authority 
of the Secretary of Agriculture under that law. 


Shortly later, and immediately before the House agreed to the amend- 
ment excepting the Perishable Agricultural Commodities Act from 
§ 525, Mr. Butler stated (123 Cong. Rec. 35673 (1977) ): 


Mr. BUTLER. Mr. Chairman, I would like to note that 
section 525 of the new Bankruptcy Code by its very terms 
applies only in situations in which governmental units, 
either in hiring or in administering licensing programs, 
discriminate solely on the basis of whether a person is, or 
has been, a bankrupt. The gentleman from Washington 
(Mr. Foley) correctly points out that the section applies on- 
ly where the discrimination is practiced “solely” on that 
basis. 


I am told that lawyers at the Agriculture Committee and 
in the General Counsel’s Office at the Department of Agri- 


cultur2 are nevertheless of the opinicn that, without clari- 
fication, section 525 might be interpreted to prevent the 
Secretary from taking necessary regulatory actions under 
the Perishable Agricultural Commodities Act, the Packers 
and Stockyards Act, and the act of July 12, 1943, 7 U.S.C. 
204. It is difficult for me to understand this interpreta- 
tion. As noted in our report, it was never the intention of 
the Judiciary Committee to interfere with legitimate 
regulatory objectives. However, if section 525 is suscept- 
ible to such interpretations, I am glad of this clarification. 


Although § 8 (a) of the Perishable Agricultural Commodities Act (7 
U.S.C. § 499h (a) ), which authorizes license revocation for flagrant and 
repeated violations of the Act, or publication of a finding as to viola- 
tions, was not amended in any manner by the 1978 Bankruptcy law, and 
is not dependent upon any bankruptcy related considerations, Congress 
decided that in order to be sure that the Secretary’s authority would not 
be diminished, § 525 of the 1978 Bankruptcy law should be amended to 
expressly authorize the continuation of the Secretary’s license revoca- 
tion and violation publication authority under the Perishable Agricul- 
tural Commodities Act, where the violations involve debts dischargeable 
in bankruptcy. 
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To conclude this discussion, under the Department’s well established 


policy, sustained on appeal, respondent's license should be revoked for 
the repeated and flagrant violations found here. 


ORDER 


Respondent’s license is revoked. 
The facts and circumstances as set forth herein shall be published. 
This order shall take effect on the 30th day after service thereof on the 
respondent. 
APPENDIX 


Excerpt from In re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 
[Excerpt omitted.—Ed.] 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,412) 


Inre BANANAS, INC. PACA Docket No. 2-6064. Order issued March 
3, 1983. 
ORDER DENYING INTERVENTION 


On March 1, 1983, the same date that an appeal was filed by respond- 
ent in this proceeding, M & M Tomato Company, Inc., filed a motion to 
intervene, alleging that it is a creditor of respondent who will be dam- 
aged by the revocation of respondent’s license. 


The motion for intervention must be denied since the rules of practice 
make no provision for intervention in a disciplinary proceeding. The dis- 
ciplinary proceeding against respondent is a matter solely between re- 
spondent and complainant. Persons who will be adversely affected by a 
revocation order against respondent have no standing to intervene in the 
disciplinary proceeding against respondent. 


Even if the rules provided for intervention in a disciplinary proceed- 
ing, the request for intervention would be denied. As stated in In re Mel- 
vin Beene Produce Co., 41 Agric. Dec. 2422, 2441-42 (1982), appeal 
docketed, No. 82-3826 (6th Cir. Dec. 23, 1983): 


Respondent relies on unsworn petitions signed by 5 of 
the 14 unpaid sellers in this case, who are owed a little over 
half the total amount of money involved in this case, ask- 
ing for leniency in any sanctions issued against respond- 
ent. The unsworn petitions state: 


We the undersigned feel that the Beenes are hon- 
est debtors and have made their best efforts to re- 
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pay their creditors and that license revocation or 
sanctions against either the company or against 
the Beenes personally will result in greater losses 
to ourselves and unreasonable and harsh penal- 
ties to the Melvin Beene Produce Company, Mel- 
vin W. Beene, and Robert Beene. 


These statements, being unsworn and presumably pre- 
pared by respondent’s counsel, have no probative value 
here. In re V.P.C., Inc., 41 Agric. Dec. 734, 746 (1982); and 
see In re Ben Gatz Co., 38 Agric. Dec. 1038, 1044-45 
(1979). 


Moreover, these petitions are not persuasive because, as 
stated in In re V.P.C., Inc., 41 Agric. Dec. 734, 746 n. 6 
(1982): 


The particular suppliers to whom respondent is 
indebted have a strong motive for wanting 
respondent to continue in business, without inter- 
ruption, since they may suffer financial loss if 
respondent is unable, eventually, to make full 
payment of their claims. But the Secretary must 
consider the broader public interest, involving 
thousands of suppliers and licensees throughout 
the country. See In re Catanzaro, 35 Agric. Dec. 
26, 34-35 (1976), affd, No. 76-1613 (9th Cir. 
Mar. 9, 1977), printed in 36 Agric. Dec. 467. 


If lenient sanctions were imposed in the case of serious 
and flagrant violations of the Act for the benefit of a few 
of respondent’s creditors; the sanctions would not have a 
strong deterrent effect and, therefore, such a policy would 
be contrary to the public interest. 


ORDER 
The motion of M & M Tomato Company, Inc., to intervene is denied. 


(No. 22,413) 


In re YANKEE BROKERAGE, INC. PACA Docket No. 2-6130. Order 
issued March 3, 1983. 
ORDER DISMISSING APPEAL 
The initial decision in this case by Administrative Law Judge William 


J. Weber filed December 30, 1982, became final and effective February 
9, 1983. Accordingly, the Judicial Officer has no jurisdiction to consider 
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respondent’s appeal, which was not received by the Hearing Clerk until 
February 9, 1983. 7 C.F.R. § 1.142 (c); In re Brink, 41 Agric. Dec. 2146 
(1982) (order dismissing appeal), reconsideration denied, 41 Agric. Dec. 
2147 (1982); In re Mel’s Produce, Inc., 40 Agric. Dec. 792 (1981); In re 
Animal Research Center of Mass., Inc., 38 Agric. Dec. 379 (1978) (order 
denying late appeal); In re Cook, 39 Agric. Dec. 116 (1978) (order dis- 
missing appeal). 

However, even if the appeal had been timely filed, it would have been 
denied for the reasons set forth in the Response to Appeal Petition. 
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REPARATION DECISIONS 


(No. 22,414) 


FARM MARKET SERVICE, INC. v. ALBERTSON’S INC. a/t/a SOUTHCO 
DIVISION. PACA Docket No. 2-6003. Decided March 3, 1983. 


F.o.b.—Acceptance, ineffective rejection—Warranty of suitable shipping 
condition, breach of—Transportation services and conditions, normal— 
Resale, prompt and proper—Liable for contract price—Damages 


Where complainant sold to respondent 100 cartons of mushrooms and one carton of spin- 
ach, and where the spinach was not subject to inspection and complainant did not 
breach its warranty, respondent is liable to complainant for the full contract price. 
As to the mushrooms, since transportation services and conditions were normal and 
not responsible for their deterioration, it is found complainant breached its warran- 
ty, therefore, respondent is liable to complainant for the contract price of the mush- 
rooms less damages. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $1,058.50 in connection with a 
shipment of mushrooms and spinach in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. 

Since the amount claimed as damages does not exceed $15,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given the opportunity to submit additional evidence as well as briefs, but 
declined to do so. 

FINDINGS OF FACT 

1. Complainant, Farm Market Service, Inc., is a corporation whose ad- 
dress is 2516 Second Street West, Birmingham, Alabama. 

2. Respondent, Albertson’s, Inc. a/t/a Southco Division, is a corpora- 
tion whose address is 7580 Currency Drive, Orlando, Florida. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 

3. On approximately October 9, 1981, a complainant sold to respond- 
ent, by oral contract, 100 cartons of mushrooms for $10.5 per carton, or 
$1,050.00, and one carton of spinach at $8.50, totalling $1,058.50, f.o.b. 
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4. On approximately October 9, 1981, respondent picked up the 
mushrooms and spinach at complainant’s place of business and trans- 
ported them, in interstate commerce, to the place of business of respond- 
ent. The load was shipped in a refrigerated truck. Upon arrival on Octo- 
ber 10, 1981, respondent unloaded and accepted the produce. 


5. On October 10, 1981, after the produce arrived, respondent con- 
tacted complainant and complained of the condition of the mushrooms. 
It was agreed that respondent would secure a federal inspection. 


6. On October 10, 1981, at 10:30 a.m., respondent secured a federal 
inspection of the 100 cartons of mushrooms. An inspection report was 
prepared which reads as follows, in pertinent part: 


zxkkwekewKK Kw kK 
Car No. 
Trailer lic. 
Kind 
Where 
inspected Applicant’s Warehouse 
Condition of 
Equipment: 
Products 


Inspected: MUSHROOMS in cartons printed “Select Mushrooms, 10 Ibs. Net 


Wt.” Applicant states 100 cartons. 
Condition 


of Load: 


Condition 
of Pack: 


Temperature 
of Product: 


Size: 
Quality: 


Condition: 


Grade: 
Remarks: 


Stacked at above location. 


Mostly fairly well, some well filled. 


Various parts of lot 40 to 42°F. 
XXX 
XXX 


Mostly fresh, firm and characteristic color. From 2 to 12%, aver- 
age 7% damage by open veils. From 6 to 12%, average 8% dam- 
age by sunken discolored pitted areas. From 20 to 36%, average 
27% damage by bruising scattered throughout pack most of 
which showing tan to brown discoloration. Average 1/2 of 1% de- 
cay. 


XxX 


Lot made accessible for inspection by applicant. 


7. Subsequent to the inspection, respondent notified complainant 


that it was selling the mushrooms for complainant’s account. Respond- 
ent then sold eight cartons at $2.50 per carton, or $20.00. The remain- 
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ing 92 cartons were dumped on October 20, 1981, at Dump-All, Inc., Or- 
lando, Florida. 

8. Respondent attempted to pay complainant with a check for $8.50, 
but the check was returned by complainant. Respondent has made no 
further payments for the load. 

9. A formal complainant was filed on March 18, 1982, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


The basic facts are not in dispute. On October 9, 1981, complainant 
sold to respondent 100 cartons of mushrooms at $10.50 per carton, or 
$1,050.00, and one carton of spinach at $8.50, for a total of $1,058.50, 
f.o.b. Respondent picked up the produce on October 9, 1981, in a refrig- 
erated truck and transported it, in interstate commerce, to its place of 
business, where the truck arrived the morning of October 10, 1981. Re- 
spondent denies that it accepted the load, claiming that the mushrooms 
were not in good condition, as shown by a federal inspection made on Oc- 
tober 10, 1981. Complainant contends that respondent did accept the 
load and asserts that any condition problems present at the time the pro- 
duce arrived at respondent’s place of business resulted from abnormal 
transportation conditions. 

There is no question that respondent accepted the load. Although it is 
agreed that prior to the federal inspection, respondent called complain- 
ant to complain about the shipment, there is no evidence that respond- 
ent informed complainant at that time that it specifically desired to re- 
ject the load. An effective rejection must be in clear, unmistakable 
terms, and mere complaints regarding a shipment are insufficient. 
Mario Saikhon v. Russell-Ward Company, Inc., 34 A.D. 1940 (1975). The 
October 10, 1981, inspection report reveals that, at the time of the in- 
spection, the mushrooms had been unloaded and the spinach was not 
present (Finding of Fact 6). Respondent’s actions in unloading the mush- 
rooms and removing the spinach are considered an exercise of dominion 
over the produce constituting acceptance. Mario Saikhon v. Russell- 
Ward Company, Inc., supra. 

Having accepted the load, it was respondent’s obligation to pay the full 
contract price, less damages resulting from any breach of warranty on 
the part of complainant. It is respondent’s burden to prove both the 
breach and damages by a preponderance of the evidence. Tony Misita & 
Sons Produce, v. Twin City Produce, 41 A.D. 195 (1982). Since f.o.b. 
terms were in effect, complainant gave an implied warranty of suitable 
shipping condition; that the commodity, at the time of billing, would be 
in a condition which, if the shipment were handled under normal trans- 
portation service and conditions, would assure delivery without abnor- 
mal deterioration at the contract destination agreed upon by the parties. 
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Pleasant Valley Vegetable Co-op v. Robert T. Cochran & Co., Inc., 41 
A.D. 1208 (1982); 7 CFR 46.43(}). 

Although the federal inspection of the mushrooms revealed an average 
of only 1/2 of 1% decay, it also found an average of 7% damage by open 
veils and 25% damage by bruising. This is far in excess of the acceptable 
degree of deterioration required for good delivery. However, the one car- 
ton of spinach was not subject to the inspection, and there is no indica- 
tion elsewhere in the record that complainant was in breach of warranty 
with respect to it. Therefore, respondent is liable to complainant for the 
contract price of the spinach in the amount of $8.50. 

Complainant asserts that transportation conditions were abnormal 
and responsible for the defects in the mushrooms. The inspection shows 
pulp temperatures of 40°F. to 42°F. These are only slightly higher than 
what we would expect for recently delivered mushrooms that had been 
subjected to optimum transit temperatures. Considering that the transit 
time was only one day and that the pulp temperatures upon arrival were 
only slightly elevated, we conclude that transportation conditions could 
not have been responsible for the vast deterioration present in the mush- 
rooms at the time of inspection. 

We, therefore, conclude that respondent has proven a breach of war- 
ranty regarding the mushrooms. Respondent’s damages are the differ- 
ence at the time and place of acceptance between the value of the mush- 
rooms accepted and the value they would have had if they had been as 
warranted. The value of the accepted mushrooms may be determined by 
the proceeds of a prompt and proper resale. The value of the mushrooms 
if they had been as warranted is usually determined by reference to the 
Market News Service Reports listings at the time and place of accept- 
ance, but since there are no listings for Orlando, Florida, we will employ 
the contract price plus freight. Co-operative Growers’ Association, Inc. 
v. W. W. Shipman & Son, 34 A.D. 521 (1975). 

Complainant questions the validity of respondent’s resale and. dump- 
ing of the mushrooms. However, considering the nature and extent of 
the defects revealed by the inspection, we find respondent’s resale of 
only eight cartons for $2.50 per carton, or $20.00, and its dumping of 
the remaining 92 cartons on October 20, 1981, to be prompt and proper. 
Therefore, the value of the accepted mushrooms is $20.00. 

For the value of the mushrooms if they had been as warranted we will 
assume that, since respondent picked up the mushrooms at complain- 
ant’s place of business, the contract price plus freight is equal to the con- 
tract price alone, or $1,050.00. Respondent’s damages for the mush- 
rooms are thus $1,050.00 less $20.00, or $1,030.00. Therefore, respond- 
ent is liable to complainant for the contract price of $1,050.00 less its 
damages due to breach of warranty, or $1,030.00, resulting in $20.00. 
Accordingly, respondent owes complainant a total of $8.50 for the spin- 
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ach and $20.00 for the mushrooms, or $28.50, and its failure to pay com- 
plainant this sum is a violation of section 2 of the Act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days of the date of this order, respondent shall pay to com- 
plainant, as reparation, $28.50 with interest thereon at the rate of 13% 
per annum from November 1, 1981, until paid. 

Copies of this order shall be served upon parties. 


(No. 22,415) 


C.H. ROBINSON COMPANY v. DAVID W. OSBORN d/b/a WEST COAST 
CONNECTION. PACA Docket No. 2-6110. Decided March 3, 1983. 


Failure to pay—Resale value, not relevant—Liable for adjusted price 
Where respondent received and accepted a truckload of lettuce from complainant but 
failed to pay for it, it is liable to complainant for the agreed adjusted price. 


Edward M. Silverstein, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $7,280.00 in connection with a transaction 
involving a truckload of lettuce shipped in interstate commerce. 


A copy of the Department’s report of investigation was served on both 
parties. Also, respondent was served with a copy of the formal complaint 
and filed an answer thereto. 


Since the amount claimed as damages does not exceed $15,000.00, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) was followed. Under this procedure, the veri- 
fied pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the par- 
ties were given the opportunity to submit further evidence by way of 
verified statement, but neither party did so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, C.H. Robinson Company, is a corporation whose 
mailing address is One Produce Row, St. Louis, Missouri 63102. 
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2. Respondent, David W. Osborn, is an individual doing business as 
the West Coast Connection, whose mailing address is 378 West Warner 
#101, Fresno, California 93704. At all material times, respondent was li- 
censed under the Act. 


3. On or about November 25, 1981, in the course of interstate com- 
merce, respondent purchased 800 cartons of “Zipper” brand lettuce at an 
adjusted price of $9.10 per carton delivered, or $7,280.00. Although the 
load of lettuce was received and accepted, respondent has not paid com- 
plainant. 


4. The formal complaint was filed on May 26, 1982, which was within 
nine months of when the cause of action stated herein accrued. 


CONCLUSIONS 


In his answer, respondent admits receiving and accepting the 800 car- 
tons of lettuce at an adjusted delivered price of $9.10 per carton, and 
that he owes complainant the amount sought by the latter in this pro- 
ceeding, or $7,280.00. That respondent only received $6,400.00 from its 
customer on the load’s resale is not material or relevant. We find that re- 
spondent’s failure to pay complainant the amount of $7,280.00 is a viola- 
tion of section 2 of the Act for which reparation plus interest should be 


awarded. 
ORDER 


Within 30 days from the date of this order, respondent shall pay com- 
plainant, as reparation, $7,280.00, with interest thereon at the rate of 
13% per annum from January 1, 1982, until paid. 

Copies of this order shall be served on the parties. 


(No. 22,416) 


JAMES WESTRICK v. RAY WESTRICK FARMS, INC. PACA Docket No. 
2-5596. Decided March 11, 1983. 


Oral contract—Defense, failure to prove—Failure to pay—Reparation 
awarded—Fees and expenses. 


Where respondent purchased and received from complainant six truckloads of potatoes 
with an agreement to pay complainant 60 days after taking delivery, and where re- 
spondent failed to prove a defense, respondent is liable to complainant for the full 
purchase price of the potatoes. Since complainant is the prevailing party, he is enti- 
tled to an award of fees and expenses. 


Mark A. Gregg, Johnstown, Pa., for complainant. 
Merle K. Evey, Hollidaysburg, Pa., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §499 et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $7,329.00 against respondent in connection with trans- 
actions involving the purchase and sale of six truckloads of potatoes for 
processing in Pennsylvania. 

A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
who filed an answer thereto denying any liability to complainant. There- 
after, complainant was served with an Order to Show Cause why the 
complaint should not be dismissed for want of interstate commerce. 
Complainant filed an answer to the Order to Show Cause alleging that 
the produce in question had been sold in contemplation of distribution in 
interstate commerce after processing. 

An oral hearing was held at Altoona, Pennsylvania on February 4, 
1981, at which both parties were represented by counsel. Complainant 
appeared and offered testimony on his own behalf. Respondent’s presi- 
dent also appeared, and testified on behalf of respondent. Subsequent to 
the hearing the Department performed a supplemental investigation to 


determine whether the potatoes were sold in or in contemplation of in- 
terstate commerce. This report of investigation was served on the par- 
ties on December 22, 1982. 


FINDINGS OF FACT 


1. Complainant is an individual whose address is R.D. 1, Patton, 
Pennsylvania. 

2. Respondent is a corporation whose address is R.D. 1, Patton, Penn- 
sylvania. At the time of the transactions described herein respondent 
was licensed under the Act. 

3. On or about April 26, 1979, complainant entered an oral contract 
with respondent under which it was to sell to respondent a quantity of 
bulk potatoes, chip grade, for $3.00 per cwt, f.o.b. On April 26, May 6, 
May 8, May 9, May 10, and May 13, 1979, six truckloads of such pota- 
toes for a total of 2443 cwt were delivered to respondent for a total con- 
tract price of $7,329. It was the understanding of the parties that re- 
spondent would resell the potatoes to Crouthamel Potato Chip Com- 
pany, located in Quakertown, Pennsylvania, where they would be 
processed and resold. 

4. Crouthamel Potato Chip Company operated in interstate com- 
merce, selling about 50 percent of its product outside the state of Penn- 
sylvania. Crouthamel was known to be a slow payer for the potatoes it 
bought, generally paying about 60 days after it took delivery. Therefore, 
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complainant expressly agreed at the time the contract was entered that 
respondent could delay making payment until about 60 days after it 
took delivery. 

5. Sometime after it received the potatoes, respondent sold and deliv- 
ered the potatoes to Crouthamel Potato Chip Company. During the peri- 
od when it received the potatoes Crouthamel sold about half its proc- 
essed product in interstate commerce. 

6. Complainant submitted timely invoices to the truck drivers at or 
about the time each of these six loads was picked up. No part of these in- 
voices totalling $7,329.00 has been paid by respondent to complainant. 
Respondent has received no payments from the Crouthamel firm for the 
potatoes delivered to it. Approximately three months after the potatoes 
were delivered, Mr. Ray Westrick received notice that the Crouthamel 
firm had filed for bankruptcy. 

7. Complainant filed an informal complaint with the Department to 
initiate this proce2ding on January 11, 1980, within nine months of the 
accrual complaint filed on March 28, 1980. 


CONCLUSIONS 


In this proceeding the complainant asserts that it entered a simple 
purchase and sale agreement with respondent with respect to 2443 cwt 
of potatoes at $3.00 per cwt f.o.b. for a total contract price of $7,329 
with the exception that complainant would allow respondent to pay 
about 60 days after delivery. Respondent raised two defenses. First, it 
averred that the transaction was in interstate commerce since the pota- 
toes were resold to Crouthamel Potato Chip Company in Quakertown, 
Pennsylvania. Second, it claimed that it was not obligated to pay com- 
plainant until it received payment from Crouthamel, and that when 
Crouthamel entered bankruptcy it could no longer pay respondent any- 
thing. 

There was originally no evidence adduced on the record to show that 
Crouthamel operated in interstate commerce. However, after the oral 
hearing was held complainant requested that the Department of Agri- 
culture reopen its investigation to determine whether Crouthamel opera- 
ted in interstate commerce. On December 1, 1982, this tribunal granted 
the motion, and reopened this proceeding for that limited purpose. The 
investigation showed conclusively that during the period in issue 
Crouthame! sold about half of its processed product in interstate com- 
merce. Since potatoes neccessarily are commingled when processed into 
chips, and complainant knew its potatoes were to be resold to Croutha- 
mel, it must be concluded that the potatoes were sold in contemplation 
of their use in interstate commerce. Contemplation is all that is required 
for this tribunal to take jurisdiction over the subject matter (7 U.S.C. 
§499a(8)). In any event, since it has been shown that about 50 percent of 
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Crouthamel’s processed product was sold interstate commerce during 
the applicable period, it is clear that some of the complainant’s potatoes 
were sold in interstate commerce on a commingled basis. 

As regards respondent’s claim it had to pay complainant for the pota- 
toes it purchased only if it were paid by Crouthamel, we find that the 
record does not support such a conclusion. Complainant and respondent 
frequently dealt with each other. Complainant testified that with re- 
spect to the potatoes in issue here the parties discussed the terms of pay- 
ment, and agreed that because of Crouthamel’s payment practices, com- 
plainant could wait up to 60 days for payment. Complainant further 
stated that it expected respondent to pay it. In our view, this is suffi- 
cient for complainant to carry its initial burden of proof as to the terms 
of payment, and to shift the burden of proof to respondent. 

Respondent did not meet its burden to rebut complainant’s testimony. 
If anything, its witness strengthened complainant’s case when he testi- 
fied that respondent never discussed with complainant the fact he might 
not be paid. We are particularly impressed by this testimony because if 
payment to complainant by respondent were dependent on payment to 
respondent by Crouthamel, the parties would, indeed, have discussed 
such a concern extensively prior to entering their agreement. 

Therefore, it is found that respondent has failed to pay complainant 
$7,329 for perishable agricultural commodities which it purchased and 
received in interstate commerce. This is a violation of section 2(4) of the 
PACA (7 U.S.C. 499b(4)). 

Complainant, as the prevailing party, is entitled to an award of fees 
and expenses (7 U.S.C. 499g). It claimed a total of $593, $135 of which 
was for the preparation of a post-hearing brief. Expenses after the hear- 
ing are not permissible. Thus, this expense must be disallowed. We find 
that the remaining $458 claimed as fees and expenses is reasonable, and 
that an award to complainant in this amount should be made. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay to 
complainant, as reparation, $7,329, with interest thereon at the rate of 
13% per annum from August 1, 1979, until paid; and as additional repa- 
ration the amount of $458, with interest thereon at the rate of 13% per 
annum from the date of this order until paid. 

Copies of this order shall be served upon the parties. 
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(No. 22,417) 


PABLO HERNANDEZ d/b/a PABLO DISTRIBUTORS v. PARAGON DIS- 
TRIBUTING, INC. PACA Docket No. 2-5867. Decided March 21, 
1983. 


F.o.b. shipments, failure to prove—Contract terms, disputed—Breach of 
contract, failure to prove—Damages, failure to prove—Dismissal of complaint. 


Where there is a dispute among the parties as to the contract terms regarding three ship- 
ments of watermelons, and where complainant, as the moving party, failed to prove 
respondent breached the contract, the complaint is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
James Soto, Nogales, Ariz., for complainant. 
Jack M. Peters, Anaheim, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $22,236.41 in connection with the 
sale of three shipments of watermelons to respondent in the course of in- 
terstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, admitting liabil- 
ity for $19,596.78, but denying liability for $2,639.63. Therefore, on De- 
cember 1, 1981, an “Order Requiring Payment of Undisputed Amount” 
was issued, awarding complainant the sum of $19,596.78. 


An oral hearing was held in Santa Ana, California, on July 12, 1982, 
at which both parties were represented by legal counsel. At the hearing, 
one witness testified for complainant and one witness for respondent. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pablo Hernandez d/b/a Pablo Distributors, is an indi- 
vidual whose address is P.O. Box 301, Nogales, Arizona. 

2. Respondent, Paragon Distributing, Inc., is a corporation whose ad- 
dress is P.O. Box 21216, Los Angeles, California. At the time of the 
transactions alleged herein, respondent was licensed under the Act. 

3. On April 15, 1981, complainant, through its president, Pablo Her- 
nandez, sold to respondent, through its salesman, Louis Najera, one 
truckload of watermelons at $.25 per lb., delivered, consisting of 45,649 
lbs., for a total of $11,412.25 (hereinafter, “shipment A”). 
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4. On approximately April 16, 1981, when shipment A arrived at re- 
spondent’s place of business, the trucker indicated that he would not un- 
load unless he was paid $600 in freight. At that time, respondent’s presi- 
dent, David Norian, called complainant and spoke to complainant’s 
salesman, Arnulfo Figueroa. Figueroa told Norian to pay the trucker and 
deduct the $600 from complainant’s invoice. Norian then paid $600 to 
the trucker, and the watermelons were received and accepted by re- 
spondent. 

5. Respondent’s Norian prepared a file jacket to hold the documenta- 
tion pertaining to shipment A. On April 16, 1981, he wrote the follow- 
ing, in pertinent part, on the front page of the jacket: “25¢ Bought DEL 
No papers with driver. Did not sign a bill of lading.” On April 28, 1981, 
Norian again wrote on the file jacket: “Bill of lading received with in- 
voice 4-28-81.” 

6. On April 20, 1981, complainant, through Hernandez, sold to re- 
spondent, through Najera, a truckload of watermelons on a delivered 
basis consisting of 47,630 lbs. (hereinafter “shipment B”). The price was 
not settled at the time the contract was entered into but it was agreed 
that the price would be set after delivery. The watermelons arrived at re- 
spondent’s place of business on April 21, 1981, and were accepted. 

7. On April 21, 1981, respondent’s Norian and complainant’s Hernan- 
dez agreed to a price of $.26 per lb. for shipment B. However, the follow- 
ing day, April 22, 1981, Norian spoke over the telephone to Hernandez, 
and they agreed to adjust the price for shipment B to $.24 per lb. be- 
cause of fluctuating market conditions. 

8. Respondent’s Norian prepared a file jacket to hold the documenta- 
tion pertaining to shipment B. On the front page of the file jacket, he 
wrote, on April 21, 1981, “26 DEL.” On April 22, 1982, Norian crossed 
out the “26 DEL” notation and wrote “4-22-81 24¢ DEL L.A. confirmed 
David” and “24 DEL price adj. O.K. by Pablo 4-22-81 phone.” 

9. On April 22, 1981, complainant sold to respondent a truckload of 
watermelons on a delivered basis consisting of 48,687 lbs. (hereinafter 
“shipment C”). The price was not settled at the time the contract was 
entered into but it was agreed that the price would be set after delivery. 

10. Shipment C arrived at respondent’s place of business on April 23, 
1981, at which time respondent, after paying the trucker $600 for 
freight, received and accepted the watermelons. Respondent’s Norian 
then called complainant and was told to deduct the $600 payment from 
complainant’s invoice. 

11. On April 24, 1981, respondent’s Norian spoke, by telephone, to 
complainant’s Hernandez, and they agreed to a price of $.18 per lb., de- 
livered, for shipment C, totaling $8,773.66. 

12. Respondent’s Norian prepared a file jacket to hold the documenta- 
tion pertaining to shipment C. On the front page of the file jacket, he 
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wrote the following on either April 23, 1981, or April 24, 1981: “Deduct 
freight $600.” On approximately April 24, 1981, Norian wrote the 
figure “18.5¢ delivered” which he later crossed out, after the telephone 
conversation referred to in Finding of Fact 11. On April 24, 1981, 
Norian wrote on the file jacket “4-24-81 18¢ DEL Phone conversation 
with Pablo.” 

13. On April 28, 1981, respondent received invoices from com- 
plainant reflecting shipments A, B, and C. The invoice for shipment A 
was for $.25 per lb., f.o.b.; for shipment B, $.24 per lb., delivered; and 
for shipment C, $.19 per lb., f.o.b. These invoices totaled $33,048.66. 


14. On April 28, 1981, respondent’s Norian wrote the following 
letter, which was sent to complainant: 


Mr. Pablo Hernandez and Mr. Arnulfo Figueroa: 


Today, we received your invoices for the three loads of 
watermelons. Invoice #301. The $600.00 for freight which 
we paid has not been deducted from the invoice. As you 
know, the price for this load was .25¢ delivered Los 
Angeles. This was reaffirmed with Arnulfo by phone when 
the load arrived and the trucker wanted his money as you 
know. Arnulfo assured us that the $600.00 freight would 
be deducted from the price of this load and that the agreed 
price was .25€ delivered Los Angeles. 


Invoice #318. This load is invoice [sic] at .26¢ delivered 
Los Angeles. You know that you sold this load at .24¢ de- 
livered Los Angeles. You really need better communication 
between your sales and your invoicing. 


Invoice #323. This one is also incorrect. The Agreed [sic] 
price was originally to be .19¢ delivered Los Angeles. But 
on April 24, 1981, in A.M. phone conversation, Pablo you 
agreed to bill this load at .18¢ delivered Los Angeles to 
stay in line with the market price established by your com- 
petitors. 


Please send us corrected invoices that reflect our agree- 
ment of the terms of these three loads. 


15. In early May 1981, respondent’s Norian spoke with complainant’s 
Figueroa. Norian asked Figueroa to send respondent corrected invoices 
for shipments A, B and C. Figueroa said that respondent should deduct 
the appropriate amounts from complainant’s invoices and send in pay- 
ment. 
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16. On July 10, 1981, respondent paid complainant $10,812.25, 
which was accepted by complainant as partial payment of the amount 
owing. 

17. A formal complaint was filed in the amount of $22,236.41 on July 
23, 1981, which was within nine months from the time the alleged 
causes of action herein accrued. 

18. An “Order Requiring Payment of Undisputed Amount” was issued 
on December 1, 1981, directing respondent to pay complainant 
$19,596.78. Respondent paid complainant the amount set forth in the 
order on January 5, 1982. 

19. Respondent has, to date, failed to pay complainant $2,639.63, 
constituting the difference between the amount set forth in com- 
plainant’s invoices and the amount respondent has already paid. 


CONCLUSIONS 


The $2,639.63 in dispute herein derives from a disagreement over the 
contract terms pertaining to three loads of watermelons sold by com- 
plainant to respondent. Complainant claims that the contract terms for 
the first load (shipment A) were $.25 per lb. for 45,649 lbs., or 
$11,412.25, f.0.b.; for the second load (shipment B) were $.26 per lb. for 
47,638 lbs., or $12,385.88, delivered; and for the third load (shipment C) 
were $.19 per lb. for 48,687 lbs., or $9,250.53, f.0.b. Respondent claims 
that shipment A was a delivered, rather than an f.o.b. sale, and that 
since respondent paid the freight of $600 to the trucker pursuant to 
complainant’s request, respondent is entitled to deduct that amount 
from the invoice price.' Respondent contends that shipments B and C 
were both to be assigned a price after sale, and that the parties agreed on 
a price of $.24 per lb. for shipment B, and $.18 per lb. for shipment C. 
Respondent also contends that shipment C was a delivered, rather than 
an f.o.b. sale, thus relieving respondent of liability for the freight ex- 
pense of $600. 

Since the parties dispute the contract terms regarding all three ship- 
ments, complainant, as the moving party herein, has the burden of prov- 
ing, by a preponderance of the evidence, the terms of the contracts, re- 
spondent’s breach thereof, and the resulting damages. New York 
Produce Trade Association, Inc. v. Sidney Sandler, 32 AD. 702 (1973). 

Complainant’s owner, Pablo Hernandez, testified in support of com- 
plainant’s contentions. He said that on approximately April 14 or April 


1 “Fo,b.” means that the produce sold is to be placed free on board the agency of trans- 
portation by the seller for shipment to the buyer. 7 CFR 46.43 (i). “Delivered” means that 
the produce sold is to be delivered by the seller to the buyer by means of the agency of 
transportation, free of all charges for transportation and protective service. 7 CFR 
46.43 (p). In other words, in an f.o.b. sale, the buyer is responsible for paying the freight, 
and in a delivered sale, that obligation is borne by the seller. 
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15, 1981, by means of his telephone conversation with respondent’s 
president, David Norian, complainant sold respondent shipment A on an 
f.o.b. basis. In the course of that conversation, he informed Norian that 
complainant had to receive payment in seven days. Shipment A was 
then sent to respondent. Hernandez testified that he prepared an invoice 
for shipment A on April 15, 1981, and sent that to respondent as well. 
Hernandez stated that on April 20, 1981, he again was in contact with 
Norian, and sold respondent shipment B, at $.26 per lb., delivered at 
which time he shipped the watermelons to respondent. He prepared an 
invoice on April 20, 1981, and sent it to respondent. Hernandez further 
testified that, on April 22, 1981, he contacted Norian once more and 
sold respondent shipment C at $.19 per lb. f.0.b., shipping the water- 
melons to respondent at that time. He prepared an invoice on the date of 
sale, April 22, 1981, and sent it to respondent as well. Hernandez claims 
that he never heard from respondent concerning the three shipments un- 
til July 1981, when complainant was contacted by the Department. 


Complainant introduced into evidence at the hearing copies of invoices 
purporting to represent f.o.b. sales of watermelons on April 15, 1981, 
and April 16, 1981, to buyers other than respondent located in Nogales, 
Arizona and Los Angeles, California, at $.24 to $.29 per lb. These in- 
voices are apparently intended to show that shipments A and C were 
f.o.b. sales, rather than the delivered sales asserted by respondent, and 
that the contract prices on shipments B and C were, respectively, $.26 
per lb. and $.19 per lb., rather than the prices of $.24 per lb. and $.18 per 
lb. contended by respondent. However, these invoices will be given no 
weight whatsoever in determining the contract terms for the three ship- 
ments at issue here, as complainant has not shown how agreements with 
buyers other than respondent are relevant to the contract terms for the 
three shipments involved in the present case. Even if we were to con- 
sider invoices from other buyers as having some bearing on com- 
plainant’s contract arrangements with respondent, we would have to ex- 
amine all of complainant’s invoices with its buyers from April 15, 1981, 
through April 22, 1981, the period of time during which the three ship- 
ments herein occurred, not only those selected by complainant to pre- 
sent at the oral hearing in this proceeding. 


Complainant also introduced into evidence telephone bills showing 
that complainant made nine telephone calls to respondent on April 13, 
15, 16, 20, 22, 24 (two calls), 26, and May 7, 1981. These are apparently 
intended to prove that complainant was in contact with respondent dur- 
ing that time period. However, even if complainant were communicating 
with respondent as complainant contends, complainant has not dem- 
onstrated that this bears any relevancy to the contract tems agreed to 
between the parties, the issue with which we are concerned. 
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Another argument apparently being made by complainant is that re- 
spondent’s failure to object to its invoices, sent on approximately the 
dates of sale, April 15, 20, and 22, 1981, indicate that respondent ac- 
cepted the contract terms stated therein. However, Norian testified that 
respondent did not receive bills of lading or invoices for any of the three 
transactions until April 28, 1981, when they arrived at the same time in 
the mail. This testimony is supported by a letter dated April 28, 1981, 
which Norian claims to have written and sent to complainant upon re- 
spondent’s receipt of complainant’s invoices and bills of lading for ship- 
ments A, B and C on April 28, 1981 (Finding of Fact 14). The letter men- 
tions that the invoices, received that day, reflect erroneous contract 
terms, and sets forth respondent’s version of the terms allegedly arrived 
at. Complainant denies receiving this letter. However, respondent has 
introduced evidence which tends to corroborate its claim that the April 
28, 1981, letter was sent to complainant. Respondent has submitted a 
file jacket in which, according to Norian, respondent kept all documenta- 
tion regarding shipment A. Norian testified that he wrote on the jacket 
the notation “Bill of lading received with invoice 4-28-81” when he re- 
ceived the bills of lading and invoices for all three transactions on April 
28, 1981 (Finding of Fact 5). Norian also testified that he did object to 
the invoices in that he twice spoke by telephone to complainant’s 
Arnulfo Figueroa in May 1981, and asked for corrected invoices. Norian 
stated that Figueroa told him that respondent should pay complainant’s 
invoices, but deduct the appropriate amounts (Finding of Fact 15). Com- 
plainant has not presented any effective argument to counter the nota- 
tions on the file jacket and, in addition, Figueroa did not testify to rebut 
the alleged telephone conversations with Norian. In view of the ex- 
tensive evidence offered by respondent, and the lack of effective re- 
buttal evidence by complainant, we must conclude that the prepond- 
erance of the evidence does not support complainant’s contentions that 
respondent received but failed to object to complainant’s invoices for 
shipments A, B, and C. 

Respondent’s Norian testified to respondent’s version of the contract 
terms for shipments A, B, and C. With respect to shipment A, Norian 
testified that his assistant, Louis Najera, was contacted by com- 
plainant’s Hernandez, who stated that complainant had a load of water- 
melons in Los Angeles, where respondent is located. Hernandez offered 
to sell these watermelons to respondent, which Najera accepted. Najera 
did not appear as a witness at the hearing. Therefore, Norian’s testi- 
mony regarding the alleged contract arrangements between Hernandez 
and Najera is outweighed by the version of these events put forth by 
Hernandez, a participant in the alleged conversation. However, Norian 
also testified that when shipment A arrived at respondent’s warehouse, 
the trucker would not unload until he was paid $600 for freight. Norian 
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testified that he then called complainant and spoke to Figueroa (Finding 
of Fact 4), who told him to pay the freight, and the $600 would be 
deducted from the invoice. Since Figueroa did not testify, Norian’s 
testimony concerning this telephone conversation must be assigned 
significant weight. Support for respondent’s contentions regarding the 
contract terms of shipment A are found in notations written on re- 
spondent’s file jacket, which Norian testified having written on April 
16, 1981, when shipment A was received (Finding of Fact 5). They are as 
follows: “.25¢ Bought DEL. No papers with driver. Did not sign a bill of 
lading.” Complainant contests these notations but has not come forward 
with any convincing reason why they should be discounted. In view of 
the evidence in the record, we conclude that the preponderance of the 
evidence does not support complainant’s contention that shipment A 
was sold on an f.0.b. basis, but does support respondent’s claim that de- 
livered terms were agreed to. Therefore, complainant’s complaint for 
$600 in freight for shipment A must be dismissed. 


Turning to shipment B, Norian testified that when the contract was 
entered into between Hernandez and Najera on April 20, 1981, it was 
agreed that the price was to be determined after sale. This arrangement 
was allegedly made because of fluctuating market conditions. Norian’s 
testimony is not based on first hand knowledge of the contract arrange- 


ments, as is that of Hernandez, who stated that a price of $.26 per lb. 
was agreed to on April 20, 1981. Therefore, Norian’s testimony appears 
to lack credibility. However, to corroborate his testimony, Norian has 
submitted a copy of the front page of his file jacket pertaining to ship- 
ment B (Finding of Fact 8). Norian stated that, on April 22, 1981, the 
day after delivery, he agreed with Hernandez over the telephone that the 
purchase price was to be $.24 per lb., and noted on the file jacket “24 
DEL price adj O.K. by Pablo 4-22-81 phone” and “4-22-81. 24¢ DEL 
L.A. confirmed David.” On cross examination, Norian admitted that he 
wrote another notation on the file jacket reading “26 DEL” which is 
shown as crossed out. Norian testified that he wrote that figure the day 
of delivery but realized the following day that the market had dropped, 
and thus arranged with Hernandez for a price of $.24 per lb. (Finding of 
Fact 7). Complainant has not presented any additional arguments which 
would lead us to doubt the credibility of the file jacket notations. Based 
on the entire record, we must conclude that complainant’s position that 
a price of $.26 per lb. was agreed to on the date of sale, April 20, 1981, is 
not supported by a preponderance of the evidence, and that respondent’s 
position, that the price was to be set after sale with a price of $.24 per lb. 
eventually arrived at, is so supported. Since respondent has already paid 
complainant for the watermelons at $.24 per lb., the complaint must be 
dismissed as to shipment B. 
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Regarding shipment C, Norian testified that at the time the contract 
was made, April 22, 1981, it was agreed that the price would be de- 
termined after sale. To support this contention, Norian submitted the 
front page copy of the file jacket pertaining to transaction C and testi- 
fied that on April 24, 1981, the day after delivery, he and someone at 
complainant’s place of business spoke by telephone and arrived at a price 
of $.18 per lb., delivered, which he noted on the file jacket. The file 
jacket reads as follows: “4-24-81 18¢ DEL Phone conversation with 
Pablo” and “Deduct freight $600.” Norian stated that a crossed out 
figure of “18.5¢ delivered was a price that was written down before the 
final price was agreed to (Finding of Fact 12). Although complainant 
contests Norian’s account of the contract terms and the file jacket nota- 
tions, complainant has not presented sufficient evidence to rebut re- 
spondent’s claims and the supporting evidence. Therefore, we conclude 
that complainant’s position, that the contract terms were $.19 per lb., 
f.o.b., is not supported by a preponderance of the evidence, but that the 
evidence supporting respondent’s claim that the parties agreed to set a 
price after sale and eventually arrived at a price of $.18 per lb., de- 
livered, preponderates. As respondent has paid complainant the total 
cost of shipment C at $.18 per lb., excluding freight, the complaint as to 
shipment C must be dismissed. 

In summary, the complaint must be dismissed as to all three ship- 
ments, A, Band C. 

ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 22,418) 


GWIN, WHITE & PRINCE, INC. v. NATIONAL FOOD CORPORATION. PACA 
Docket No. 2-6034. Decided March 25, 1983. 
Rejection, wrongful and unreasonable—Industry trade custom, failure to 
prove—Contract term met—Damages 


Where respondent’s failure to prove the existence of an industry trade custom of the 
Middle East, and where the subject apples met the contract terms between com- 
plainant and respondent, it is concluded respondent’s rejection is wrongful and 
without reasonable cause, therefore, respondent is liable to complainant for the re- 
sulting damages. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
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Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with the sale of 4,196 cartons of apples 
in contemplation of movement in foreign commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 


The amount claimed in the formal complainant does not exceed 
$15,000, and therefore the shortened procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
this procedure the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of investiga- 
tion. In addition, the parties were given an opportunity to submit 
further evidence in the form of sworn statements. Complainant did not 
file an opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Gwin, White & Prince, Inc., is a corporation whose 
address is P.O. Box 291, Wenatchee, Washington. 


2. Respondent, National Food Corporation, is a corporation whose ad- 
dress is 1460 Maria Lane, Suite 260, Walnut Creek, California. At the 
time of the transaction involved herein respondent was licensed under 
the Act. 


3. On or about February 9, 1981, in contemplation of shipment in 
foreign commerce, complainant sold to respondent 4,196 cartons of Gold 
Prize brand, U.S. Fancy grade, Red Delicious apples, at $7.82 per carton, 
f.o.b. dock Seattle. The contract between complainant and respondent 
had the following additional terms: 


SHIPMENT: Seattle to United Arab Emirates in refrigerated stowage, per 
LOCH LOMOND, sailing from Seattle about February 18, 1981. 


TERMS: Cash against documents as follows: 
Invoice/manifest 
Federal-State Inspection Certificate-EXPORT FORM 
Federal Phytosanitary Certificate for United Arab Emirates 


Marine Insurance to be arranged bv buyer. 
Shipper guarantees fruit to meet all requirements of Washington State 
Grade Rules, concerning which Federal-State Inspection Certificate- 


EXPORT FORM.-issued at point of origin shall be final and buyer agrees to 
accept fruit on such basis, assuming all subsequent risks of condition. 
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Federal Sanitary Certificate Issued at point of origin shall be final and buyer 
agrees to accept fruit on such basis, assuming all risks thereafter. Fruit to 
meet requirements of U.S. Export Apple and Pear Act. 


4. The apples were subjected to a Federal lot inspection at Brewster, 
Washington, between the hours of 7:30 p.m. on February 9, 1981, and 
6:30 p.m. on February 18, 1981, and an Export Form inspection cer- 
tificate was issued by the United States Department of Agriculture, 
Food Safety and Quality Service, which stated in relevant part as 
follows: 


APPLES: Red Delicious. 4021 tray packed cartons. GOLD PRIZE 
BRAND. Sizes 88s to 138s manifested. Approx. 55% show 66% 
to full red color. Grade defects average within tolerances. Firm. 
Less than 1/2 of 1% decay. U.S. FANCY. 


zxnwekekwek xk 


175 tray pack cartons. GOLD PRIZE BRAND. Size 113s mani- 
fested. Approx. 60% show 66% to full red color. Grade defects 
within tolerances. Generally firm ripe, few firm. No decay. U.S. 
FANCY. 


Meets U.S. Condition Standards for Export. 
Cartons strapped. 
Meets the requirements of Export Apple and Pear Act. 


5. After arrival at dock in Seattle the apples were rejected by respond- 
ent. Complainant returned the apples to the place of business of the ulti- 
mate seller, Brewster Heights Packing, Brewster, Washington. Total 
freight charges for shipment of the apples from Brewster, Washington 
to the dock in Seattle and return were $3,626.40. 

6. The Washington Growers Clearing House Association, Inc., in its 
bulletin No. 48, dated March 3, 1981, covering sales of apples reported 
for February 26, through March 2, 1981, showed the majority of sales 
for U.S. Fancy Red Delicious apples, 125 size and larger, $8.00 to $8.50 
per carton. The same report for March 3, through March 4, showed the 
majority of sales for U.S. Fancy Red Delicious apples, size 138 and 
larger, at between $8.00 and $9.00 per carton. 

7. The informal complaint was filed on November 5, 1981, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that the apples which it delivered to dock in 
Seattle, Washington, conformed with the terms of the contract between 
complainant and respondent and that respondent’s rejection of the 
apples was a breach of that contract. Complainant seeks damages from 
such breach in a claimed total amount of $6,158.84. This amount is com- 
posed of the freight charges in the amount of $3,626.40 mentioned in 
Finding 6, and a claimed loss on resale in the amount of $2,532.44. 
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Respondent, in answer to the claim presented by complainant, states 
that the apples ordered were required by the terms of the contract 
agreed upon between complainant and respondent to be “suitable for the 
Middle East”. Respondent goes on to assert that by well known industry 
custom apples destined for the Middle East should be dark red and fully 
colored. Respondent points out that the apples, as shown by the federal 
inspection at shipping point, were not fully colored. Respondent thus 
claims that the rejection of the apples were justified. 

It has been repeatedly held that “the existence of a custom can only be 
proved by numerous instances of actual practices and not by the opinion 
of a witness.” Coast Marketing v. World Wide, 30 A.D. 1742 (1971), pe- 
tition for reconsideration dismissed 31 A.D. 669 (1972); Michael Santelli 
& Sons v. Samuel H. Rubenstein, 21 A.D. 1053 (1962); M. R. Davis & 
Bros. v. William J. Flynn, 20 A.D. 1069 (1961); Spada Distributing Co., 
Inc. v. Frank Kenworthy Company, 17 A.D. 347 (1958). In this case the 
trade custom alleged by respondent would be susceptible of proof by 
means of the testimony of numerous persons involved directly in the 
shipment of apples to the Middle East from the West Coast. The record 
in this proceeding, however, contains only the sworn statements of re- 
spondent’s executive vice-president, Robert L. Rice, in regard to the al- 
leged trade custom. We find that respondent has failed to meet its bur- 
den of proof in regard to the existence of such a trade custom. 

The federal inspection of the subject apples at shipping point demon- 
strates that the apples met the requirements of the contract between 
complainant and respondent. We conclude, accordingly, that respond- 
ent’s rejection of the apples was without reasonable cause and therefore 
wrongful. The Uniform Commercial Code, section 2-703, provides in 
relevant part that “where the buyer wrongfully rejects. . . the aggrieved 
seller may .. . (d) resell and recover damages as hereafter provided (Sec- 
tion 2-706). . . . Section 2-706 of the UCC provides in relevant part as 
follows: 


(1) Under the conditions stated in Section 2-703 on 
seller’s remedies, the seller may resell the goods concerned 
or the undelivered balance thereof. Where the resale is 
made in good faith and in a commercially reasonable 
manner the seller may recover the difference between the 
resale price and the contract price together with any inci- 
dental damages allowed under the provisions of this 
Article (Section 2-710), but less expenses saved in con- 
sequence of the buyer’s breach. 


(2) Except as otherwise provided in subsection (3) or un- 
less otherwise agreed resale may be at public or private 
sale including sale by way of one or more contracts to sell 





GWIN, WHITE & PRINCE v. NATIONAL FOOD CORP. 
Cite as 42 A.D. 445 


or of identification to an existing contract of the seller. 
Sale may be as a unit or in parcels and at any time and 
place and on any terms but every aspect of the sale includ- 
ing the method, manner, time, place and terms must be 
commercially reasonable. The resale must be reasonably 
identified as referring to the broken contract, but it is not 
necessary that the goods be in existence or that any or all 
of them have been identified to the contract before the 
breach. 


Complainant seeks to recover under this section the differences be- 
tween the contract price and the resale price of the apples. However, 
complainant admits that it intermingled the rejected apples with its 
large inventory of other apples and that the sales which it documents of 
4,196 cartons of US Fancy Red Delicious apples are not sales of the iden- 
tical apples which were rejected. In our opinion there is nothing in sec- 
tion 2-706 of the UCC that permits a resale of anything other than the 
same goods which were the subject of a rejection. Even in the case of an- 
ticipatory repudiation of a contract for future goods the “resale” con- 
tract, while of goods of not in existence, must be of conforming future 
goods of the same quantity as the goods affected by the repudiation. 
Thus the contract of resale is identical to the repudiated contract in 
every respect, i.e. quantity, conformity, and goods to come into exis- 
tence in the future. 

We note that section 2-708 of the Uniform Commercial Code is not 
available to complainant as a means of proving damages for nonac- 
ceptance since the evidence which complainant submitted as to market 
price indicates that market price shortly after the rejection was equal to 
or exceeded contract price. 


Section 2-706, in addition to providing that the seller may recover the 
difference between the resale price and the contract price, also provides 
for the recovery for incidental damages and references section 2-710. 
Section 2-710, which defines incidental damages, makes it clear that 
the seller of rejected goods is entitled to “any commercially reasonable 
charges. . . incurred in . . the transportation, care and custody of goods 
after the buyer’s breach, in connection with return or resale of the goods 
or otherwise resulting from the breach.” In this case complainant has 
adequately shown that it incurred transportation charges to and from 
the Seattle port in the total amount of $3,626.40 on the specific apples 
which were rejected by respondent. We conclude that complainant is en- 
titled to this amount as damages resulting from respondent’s wrongful 
rejection. Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,626.40, with interest thereon at the rate 
of 13% per annum from March 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,419) 


MAGIC VALLEY POTATO SHIPPERS, INC. v. MORRIS NATHAN PRODUCE 
Co.,INc. PACA Docket No. 2-6048. Decided March 25, 1983. 


Price open—Consignment—Failure to segregate potatoes—Violation of 
regulations—Reparation awarded 


Where complainant, acting through a broker, and respondent entered into a consignment 
transaction with respect to a shipment of potatoes, and where respondent violated 
the regulations by failing to segregate the potatoes, assign lot numbers, keep accu- 
rate accountings and secure a dump certificate, respondent is liable to complainant 
for the difference between the average sale price of the potatoes and the amount al- 
ready paid. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with a transaction involving a ship- 
ment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 


The amount claimed in the formal complaint does not exceed 
$15,000.00. Therefore, the shortened procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure, the verified pleadings of the parties are considered a part of 
the evidence herein, as is the Department’s report of investigation. In 
addition the parties were given the opportunity to file evidence in the 
form of sworn statements. Complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a state- 
ment in reply. Neither party filed a brief. 





MAGIC VALLEY POTATO SHIPPERS v. MORRIS NATHAN PRODUCE 451 
Cite as 42 A.D. 450 


FINDINGS OF FACT 


1. Complainant, Magic Valley Potato Shippers, Inc., is a corporation 
whose address is P.O. Box 585, Paul, Idaho. 

2. Respondent, Morris Nathan Produce Co., Inc., is a corporation 
whose address is 16 South Water Market, Chicago, Illinois. At the time 
of the transaction involved herein respondent was licensed under the 
Act. 

3. On or about September 9, 1981, complainant sold and shipped to 
Tom Lange Company, Chicago, Illinois, one truckload containing 435 
100 pound burlap sacks of U.S. No. 1 potatoes at $18.25 per hundred 
weight. The load of potatoes arrived in Chicago on September 14, 1981, 
and was rejected by Tom Lange Company following a restricted federal 
inspection showing a range of from 4 to 20%, average 4% slimy soft rot 
in various stages, mostly early. 

4. Following the rejection of the potatoes, complainant acting 
through a broker, Laughlin’s Mid-West Sales Company, Inc., of Lom- 
bard, Illinois, placed the potatoes with respondent. The following terms 
were agreed to: “Price open No account of Sales”. 

5. Respondent proceeded to sell the potatoes and to deal with them as 
though they were on consignment, but failed to assign a lot number to 
the potatoes, or otherwise adequately segregate the potatoes from other 
potatoes on hand and being sold at the time, and did not render an ac- 


counting to complainant of its sales of the 435 sacks of potatoes. In addi- 
tion respondent dumped a substantial but unspecified number of sacks 
out of the 435 sacks of potatoes, but did not secure a dump certificate as 
required by the regulations. 

6. The formal complaint was filed on May 4, 1982, which was within 
9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant has maintained throughout this proceeding that “price 
open” means consignment. The broker indicated that his understanding 
of these words was the same as that of complainant. Although complain- 
ant and the broker are wrong in concluding that “price open” is always 
equivalent to “consignment,” the circumstances of this case indicate that 
what the parties intended could only have been that the potatoes were to 
be sold on consignment. 

We have held that under ordinary circumstances terminology such as 
“price open” is to be construed as the equivalent of “open price term” as 
defined by the Uniform Commercial Code, section 2-305. We have also 
held that such terminology is normally to be construed as equivalent to 
the “price arrival” terms set forth in the Department’s regulations (7 
CFR 46.43 (c) ). See J. Macchiaroli Fruit Co. v. Ben Gatz Co., 38 A.D. 
565 (1979). It is clear from an examination of the Uniform Commercial 
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Code and the Department’s regulations relative to “price arrival,” that 
the parties to a contract described by such terminology usually mean 
that a price is to be negotiated between the parties following the arrival 
of the commodity at contract destination. In this case, however, the com- 
modity was already on hand and available for disposition by respondent 
when the contract was negotiated. Furthermore, given respondent’s 
method of dealing with the commodity, it is evident that there was no 
intention by either party that they negotiate a price. We conclude, there- 
fore, that both parties to the subject contract intended to enter a con- 
signment transaction with respect to the potatoes. 

Complainant maintains that it never agreed to the potatoes being dis- 
posed of without an account of sale being rendered. However, we have 
found, due largely to the testimony of the broker, that the parties did 
agree that no accounting need be rendered. There is some question in our 
minds as to whether such an agreement contravenes the Act and perti- 
nent regulations in such a manner as to constitute an illegal contract 
which should not be given no effect. However, it is not necessary that we 
reach this issue. It was most certainly a violation of the Act and regula- 
tions for respondent to take complainant’s produce and deal with it on a 
commission basis without properly segregating such produce by assign- 
ing lot numbers in accordance with the regulations, and without keeping 
such records as to make it possible for an accurate accounting to be con- 
structed covering the sale of the potatoes. A personal investigation con- 
ducted by representatives of this Department determined that respond- 
ent did, indeed, fail to do these things. In addition respondent admits to 
dumping “many” sacks of the subject potatoes, and failing to secure a 
dump certificate. This also is, of course, a clear violation of the regula- 
tions (7 CFR 46.22-23). 

The condition of the subject potatoes as shown by the Federal Inspec- 
tion taken on the 14th makes it inappropriate that we should use the 
market price for good potatoes as a basis for computing damages herein. 
The Department’s investigators computed an average sale price for all 
the potatoes from whatever source which respondent had on hand, and 
sold, at the time the subject potatoes were received. This price was 
$13.5583 per hundred weight. While we have no guarantee that this 
price accurately reflects the value of the subject potatoes, respondent 
can hardly complain of our using this figure since it was respondent’s 
wrongful commingling of such potatoes with the other potatoes which 
respondent had on hand, which necessitates our use of the average sale 
price for all of the potatoes. Applying this figure the 433 sacks of pota- 
toes in issue here had a gross value of $5,870.74. The Department’s 
investigators allowed a 15% commission, which we deem to be reason- 
able. This leaves a net value for the 433 sacks of potatoes of $4,990.13. 
Respondent has already paid complainant $1,948.50, which leaves a bal- 
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ance still due and unpaid of $3,041.63. Respondent’s failure to pay com- 
plainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,041.63, with interest thereon at the rate 
of 13% per annum from October 1, 1981, until paid. 

Copies of this Order shall be served upon the parties. 


(No. 22,420) 


MAGIC VALLEY POTATO SHIPPERS, INC. v. PRODUCE PRODUCTS, 
Inc. PACA Docket No. 2-6052. Decided March 25, 1983. 


Consignment, failure to deny—Shortage on previous load, no 
evidence—Brokerage fees, not agreed upon—Reparation awarded 


Where the parties agreed to a new contract after arrival of the subject potatoes, under 
which such potatoes could be sold for the account of complainant, and where there 
was no evidence concerning a shortage on a previous load and no understanding re- 
spondent would receive a brokerage fee, it is concluded respondent owes complain- 
ant the balance due. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with a transaction in interstate com- 
merce involving the shipment of a carload of potatoes in the amount of 
$7,755.46, claiming it was paid only $12,335.54 of $20,091.00 which it 
was due. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and therefore the shortened procedure provided in Section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
this procedure the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of investiga- 
tion. In addition the parties were given an opportunity to submit further 
evidence in the form of sworn statements. Complainant filed an opening 
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statement and respondent filed an answering statement. Neither party 
filed a brief. 
FINDINGS OF FACT 


1. Complainant, Magic Valley Potato Shippers, Inc., is a corporation 
whose address is P.O. Box 585, Paul, Idaho. 

2. Respondent, Produce Products, Inc., is a corporation whose address 
is 231 East Imperial Highway, Suite 230, Fullerton, California. At the 
time of the transaction involved herein respondent was licensed under 
the Act. 

3. On or about September 10, 1981, complainant sold to respondent 
one railroad carload of U.S. No. 1 potatoes, containing 1500 50-pound 
cartons of 80 count and 700 50-pound cartons of 90 count, at $8.25 per 
hundred weight, for a total of $20,075, plus $16.50 for a disposable 
temperature recorder, or a total amount of $20,091.50, f.o.b. Paul, 
Idaho, for shipment September 12, 1981. 

4. Between 8:00 a.m. September 12, 1981, and 1:20 p.m. September 
15, 1981, the potatoes were subjected to Federal inspection at shipping 
point with the following results in relevant part: 
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5. On or about September 15, 1981, complainant shipped the above 
described potatoes to respondent’s customer in Boston, Massachusetts 
by rail. The bill of lading specified a temperature setting of 42°F. The 
potatoes arrived at destination on or about September 21, 1981. 

6. On September 23, 1981, 9:50 a.m., at the place of business of A. 
Pellegrino & Son in Chelsea, Massachusetts, the potatoes were subjected 
to federal inspection with the following results in relevant part: 


Where 

Inspected: NEPC 

Products 

Inspected: LONG RUSSET POTATOES in fiberboar-sic) cartons printed, 
“SUn Valey, (sic) Magic Valley Potato Shippers, Inc., Paul, Idaho 
83347, U.S. no. 1, 50 Ibs. net wt., Produce of U.S.A.” Stamped for 
size (80), and stamped, “Sept. 10 or 14.” Applicant 
States: Approximately 1500 cartons. 


Condition 
of Load: Stacked on pallets at applicant’s warehouse. 


Condition 
of Pack: Cartons well filled. 


Temperature 

of Product: 60°/65°. 

Size: Meets size as marked. 

Quality: Mature, clean, fairly bright, generally well shaped to fairly well 
shaped. Grade defects average 1%, mostly old cuts and mis- 
shapen. 

Condition: Generally firm. In 50% of samples no soft rot; 10% of samples 
2% soft rot; 40% of samples 3 to 9% soft Rot, average 2% 
Bacterial Soft Rot in various stages, mostly well developed. 


Grade: Meets quality requirements but fails to grade U.S. No. 1, size 80 
only account of condition. 


Remarks: Applicant states above shipment unloaded from car number 
UPFE 450752. 


7. On or about September 23, 1981, after the potatoes were inspected, 
complainant and respondent agreed that the potatoes could be handled 
on a consignment basis by A. Pellegrino & Son, Inc. for complainant’s ac- 
count. A. Pellegrino & Son, Inc. rendered an accounting dated October 5, 
1981, showing gross proceeds from the resale of the potatoes of 
$19,766.00, and net proceeds of $12,819.36, which it remitted to re- 
spondent. Respondent deducted “brokerage” in the amount of $275.00, a 
“freight difference” in the amount of $300.00, and $275.00 for an al- 
leged shortage on a previous shipment. In addition respondent added 
$66.64 for what it termed “frt. diff’. Respondent then remitted 
$12,035.54 to complainant. Later, following complainant’s statement 
that the deduction for freight difference was not acceptable, respondent 
remitted to complainant an additional $300.00. 
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8. The formal complaint was filed on April 7, 1982, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


The record in this proceeding contains extensive argument between 
the parties concerning various issues which it is not necessary for us to 
discuss. We have found on the basis of all the evidence herein that the 
parties agreed to a new contract after arrival of the potatoes, under 
which such potatoes could be sold by A. Pellegrino & Son for the account 
of complainant. There are several considerations which have led us to 
this conclusion. First, respondent consistently alleges throughout the 
proceeding that complainant agreed, on September 23, 1981, to the po- 
tatoes being handled on consignment. Nowhere in the record did com- 
plainant deny this allegation, although complainant had ample oppor- 
tunity to do so. Second, respondent submitted as an exhibit to its answer 
a copy of a memorandum, under respondent’s letterhead, addressed to 
complainant and dated September 23, 1981, which referenced the sub- 
ject railway car of potatoes and stated in relevant part as follows: 


Failure to grade account soft rot — inspection report to 
follow — will handle your account. Per phone conversa- 
tion, will also try to separate grower lots per #’s. 


A copy of this memorandum was also included as an exhibit to the De- 
partment’s report of investigation. At no time did complainant deny re- 
ceipt of the memorandum. 

In addition to seeking the difference between what it has already been 
paid and the original purchase price of the potatoes, complainant also 
complains that respondent’s deduction of $275.00 for brokerage and of 
$275.00 for an alleged shortage on a previous load is unacceptable. We 
agree with this contention, since there is no showing that the agreement 
that the potatoes be sold on a consignment basis by A. Pellegrino & Son, 
Inc. included any understanding that respondent was to receive a 
brokerage fee, and also since respondent has failed to submit any sub- 
stantiating evidence concerning an alleged shortage on a previous load. 
We also note that respondent failed to bring forward in its accounting to 
complainant $.36 of the amount which A. Pellegrino & Son, Inc., re- 
mitted to respondent. We conclude that respondent owes complainant 
the total amount of $550.36. Respondent’s failure to pay complainant 
such amount is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $550.36, with interest thereon at the rate of 
13% per annum from October 1, 1981, until paid. 
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Copies of this order shall be served upon the parties. 


(No. 22,421) 


R. V. SAUR & SONS ORCHARDS, INC. v. AFFY TAPPLE, INC. PACA Dock- 
et No. 2-6049. Decided March 25, 1983. 


Acceptance—Price difference, failure to prove—Liable for full contract 
price and unreturned pallet boxes 


Where respondent accepted the first truckload of apples but failed to prove a lower price, it 
is liable to complainant for the full contract price of the apples plus it is obligated to 
pay complainant for four unreturned pallet boxes. 


Rejection—Contract and market prices, equal—Damages, not entitled 


Where respondent rejected the second load of apples and complainant refused to accept 
them, and where the contract price and market price are equal, complainant suf- 
fered no awardable damages, therefore, even if the rejection was wrongful, com- 
plainant is not entitled to an award of damages as to the apples or unreturned pal- 
lets. 


Edward M. Silverstein, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $4,596.00 in connection with 2 truckloads of 
apples shipped in interstate commerce. 

A copy of the Department’s report of investigation was served on both 
parties. Also, respondent was served with a copy of the formal complaint 
and filed an answer thereto denying any liability to complainant. 

Since the amount claimed as damages does not exceed $15,000.00, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR §47.20) was followed. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the case, 
as is the Department’s report of investigation. In addition, the parties 
were given the opportunity to submit further evidence by way of veri- 
fied statements. Complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement in re- 
ply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, R. V. Saur & Sons Orchards, inc., is a corporation 
whose mailing address is 1991 Twelve Mile Road N.W., Sparta, Mich- 
igan 49345. 





R.V. SAUR & SONS ORCHARDS v. AFFY TAPPLE 459 
Cite as 42 A.D. 458 


2. Respondent, Affy Tapple, is a corporation whose mailing address is 
7110 North Clark Street, Chicago, Illinois 60626. At all material times, 
respondent was licensed under the Act. 

3. On or about October 21, 1981, complainant, by oral contract, sold 
respondent two truckloads of Jonathan apples consisting of 1,548 
bushels of 2 1/4 to 2 3/4 inch apples, at an agreed price of $5.50 f.o.b., 
or $8,514.00. The apples were shipped on October 23, 1981, and October 
29, 1981, from loading points in Michigan to respondent’s Illinois ad- 
dress. The October 21, 1981, load of 864 bushels of apples, was received 
and accepted by respondent. The apples were shipped on 48 pallet boxes, 
valued at $30 each, only 44 of which were returned to complainant. The 
second load consisting of 684 bushels of apples, shipped October 29, 
1981, which arrived in Chicago on October 30, 1981, was rejected. The 
apples were shipped on 38 pallet boxes valued at $30 each. Complainant 
refused to take the apples back, and the trucker put these apples in stor- 
age for an undetermined period of time. The record does not reflect their 
ultimate disposition nor that of the 38 pallet boxes. 

4. Respondent has paid complainant $3,240 and complainant admits 
that respondent is entitled to credits of $678.00 from prior billings. 

5. The Michigan Processing Apple Growers Marketing Committee an- 
nounced prices, in a September 24, 1981, “Newsletter” for Jonathan 
apples was “$7.25 per cwt. [for] 2 1/2” [apples] and up or $6.75 per cwt. 
[for] 2 3/8” [apples] and up.” 

6. The formal complaint was filed on April 23, 1982, which was with- 
in nine months of when the cause of action stated herein accrued. 


CONCLUSIONS 


This case involves two truckloads of apples. As to the first, it is clear 
that respondent accepted it, and is obligated to complainant for the full 
contract price of $5.50 f.o.b. per bushel. Respondent alleges that the 
price was $4.00 per bushel. As support thereof, respondent included a 
1980 invoice. Complainant, in support of its position that the price 
agreed to was $5.50, submitted a 1981 price announcement from the 
Michigan Processing Apple Growers Marketing Committee. This docu- 
ment reflects prices which are higher than $5.50, see finding of fact 5, 
above, and, therefore, lends credibility to complainant’s assertions. Con- 
sequently we hold that the parties agreed to a $5.50 per bushel price. 
The first shipment contained 864 bushels of apples. At $5.50 per bushel, 
this shipment’s value was $4,752. Respondent is also obligated to com- 
plainant for 4 of 48 pallet boxes not returned to complainant at $30 per 
box, or $120.00. 

The issue as to the second load of apples is different. For the same rea- 
sons as is applicable to the first load the price would be the same, or 
$5.50 per bushel. However, respondent rejected this load. Complainant 
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also refused to accept the apples back and the trucking company placed 
them in storage. The record does not reflect the ultimate disposition of 
the apples, but we assume that the trucking company sold them to re- 
cover its costs. Complainant asserts that respondent wrongfully rejected 
the load, and seeks full payment for these apples plus reimbursement for 
the $30 per pallet cost of the 38 pallets on which the apples were 
shipped, or a total of $4,902. However, in order to be able to successfully 
assert such a claim in a situation where a buyer wrongfully rejects a 
load, the seller must show it was unable to resell the merchandise at a 
reasonable price after having made a reasonable effort to do so, or show 
that such an effort would have been futile. U.C.C. §2-709; Lee Bros. v. 
Smilen Bros., 20 Agric. Dec. 903 (1961). The record reflects that com- 
plainant did not seek an opportunity to resell the apples but rather aban- 
doned this load to the trucking company. Accordingly, the appropriate 
measure of damage is the difference between the contract price and the 
market price at the time and place of delivery. U.C.C. §2-708; Delcor v. 
New England Citrus Bowl, 30 Agric. Dec. 1376 (1971). 

The only evidence of market price in the record is that submitted by 
complainant in support of its proposition that the agreed price was 
$5.50 per bushel. That evidence shows the market price as being as at 
least $5.50. We, therefore, conclude that complainant suffered no 
awardable damages as to the apples in the second truckload. Since there 
were no damages as to the apples, it follows that there cannot be dam- 
ages awarded as to the pallets. Therefore, even if the rejection were 
wrongful, complainant will not be entitled to an award of damages as to 
this truckload of apples. 

We conclude therefore that respondent owes complainant $4,872.00 
($4,752 for 864 bushels of apples at $5.50 per bushel f.o.b. plus $120 for 
4 pallet boxes at $30 per box) less $3,240.00 which it has already paid 
complainant and is entitled to a credit of $678.00 which complainant 
agrees it is due from prior billings, or $1,074.00. We find that respond- 
ent’s failure to pay complainant this amount is a violation of section 2 of 
the Act for which reparation plus interest should be awarded. 


ORDER 
Within 30 days from the date of this order, respondent shall pay com- 
plainant, as reparation, $1,074.00, with interest thereon at the rate of 


13% per annum from December 1, 1981, until paid. 
Copies of this order shall be served on the parties. 
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(No. 22,422) 


MARVIN E. BERRY d/b/a MARVIN BERRY COMPANY v. C. C. LEE d/b/a 
C.C. ENTERPRISES COMPANY. PACA Docket No. 2-5966. De- 
cided March 28, 1983. 


Agent—Evidence, clear—Dismissal of complaint 


Where the evidence fails to disclose respondent misled complainant regarding the inten- 
tions of any of the parties to the onion contracts, or as its own role as an agent for 
those parties, the complaint is wholly without merit and is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
John Hancock, Cincinnati, Ohio, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $6,199.50 for the sale of six con- 
tainers of onions in interstate and foreign commerce. 

A copy of the report of investigation prepared by the Department was 


served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 

Since the amount claimed as damages does not exceed $15,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, respondent filed 
an answering statement and complainant filed a statement in reply. Re- 
spondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Marvin E. Berry d/b/a Marvin Berry Company, is an 
individual whose address is 4676 Ming Avenue, Bakersfield, California. 

2. Respondent, C. C. Lee d/b/a C. C. Enterprises Company, is an in- 
dividual whose address is 10285 Gentlewind Drive, Cincinnati, Ohio. At 
the time of the transaction alleged herein, respondent was not licensed 
but was operating subject to license under the Act. 

3. On September 21, 1981, complainant sold to Sunfavor Interna- 
tional Corporation, Kaohsiung, Taiwan (hereinafter, “Sunfavor”), four 
containers of onions. The price was left for later determination. Re- 
spondent was not involved in this transaction at this time. 

4. On September 23, 1981, Nan I. Trading Co. Ltd., Kaohsiung, Tai- 
wan (hereinafter “Nanico”), contacted complainant, seeking to purchase 
onions. Complainant replied that onions were available and quoted a 
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price. Nanico then sent the following telex to complainant, in pertinent 
part, “[w]e have to sent message to our agent (CC Enterprises Company, 
Attn: Mr. C. C. Lee) in U.S.A. He will to contact with you regarding 
purchase and ship schedule.” Respondent did contact complainant on 
September 23, 1981, and discussed the method by which the transaction 
between complainant and Nanico would take place. 

5. After erroneously assuming that respondent was Sunfavor’s agent, 
complainant, on September 23, 1981, sent a telex to Sunfavor in which 
the following was set forth, in pertinent part, “[flor your information we 
made a mistake today when we saw in Nan Trading telex about a Mr. CC 
Lee representing them and he called us and we got the impression he 
was representing you too, but no we have it straightened out and know 
that he does not represent you and we will do all our dealings with you.” 
However, as shown by Finding of Fact 8, respondent eventually repre- 
sented Sunfavor in its dealings with complainant. 

6. On September 23, 1981, respondent called complainant and or- 
dered one container of onions for Nanico. Respondent also informed 
complainant that Nanico had agreed to Sunfavor’s request that 
Sunfavor be permitted to use Nanico’s letter of credit to pay for the four 
containers of onions it had ordered from complainant, since Sunfavor’s 
letter of credit would not be issued in time for it to be able to make 
payment to complainant. Complainant had no objections to this 
arrangement. 

7. On September 25, 1981, complainant sent a’ ‘°x to Sunfavor in 
which the following was stated, in pertinent part,“[ have a phone call 
from Mr. Lee. He says he now and has been all the ti... representing you 
in your dealings with Marvin Berry Co.” 

8. On September 26, 1981, Sunfavor sent a telex to respondent stat- 
ing as follows, in pertinent part: 


Very regret that you are confused by us, Mr. Lee and 
Nan I Trading Co. It is no doubt for we have placed an 
order of 4 containers with you. Sep [sic] 28, 29 are national 
holidays here too. So we are afraid that we could not open 
LIC [letter of credit] in time because we do not receive pro- 
forma invoice yet. In order to save time and make shipmt 
[sic] effectively on Oct. 5 by Sea Land Line. We therefore 
ask you to ship cargo under Mr. Lee’s name and in accord- 
ance with the terms of Mr. Lee’s L/C. As a L/C which been 
opened by Nan I Trading Co. already in his hand and we 
have authorized Mr. Lee to contact with you for all things 
about payment and shipments. 


We do want to deal with you directly. But just this time, 
please let us dealing thru Mr. Lee. 
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At present all you have to do is to make a shipmt [sic] to 
Taiwan for 5 containers, and consignee is Nan I Trading 
Co. (In fact, 4 containers for us and one container for Nan 
I). 


9. From approximately September 22, 1981, to September 29, 1981, 
respondent made shipping arrangements on behalf of Nanico and Sun- 
favor. Complainant never objected to any of the shipping arrangements. 

10. On September 29, 1981, respondent called complainant and 
stated that he had been informed by Nanico that its manager had experi- 
enced a serious accident and that Nanico would, therefore, have to can- 
cel its order with complainant. Therefore, complainant should inform 
Sunfavor that Sunfavor would have to pay for the four containers of 
onions ordered from complainant with its own letter of credit, as Sun- 
favor would no longer be able to use that belonging to Nanico. 

11. A formal complaint was filed on November 25, 1981, which was 
within nine months from the time the alleged cause of action herein ac- 
crued. 

CONCLUSIONS 


Complainant claims that respondent purchased, received, and ac- 
cepted six containers of onions for a total contract price of $6,199.50 
and has failed to pay any part of this sum. Respondent denies purchas- 
ing the onions, alleging that it was acting at all times as an authorized 
agent for Nan I. Trading Ltd. of Kaohsiung, Taiwan (hereinafter “Nani- 
co”), and that complainant was aware of this agency relationship. Re- 
spondent claims that it made, on behalf of Nanico, the purchase of one 
container of onions from complainant. Respondent claims that, at Nani- 
co’s request, it also made shipping arrangements for Sunfavor Interna- 
tional Corporation, Kaohsiung, Taiwan (hereinafter “Sunfavor”) with re- 
spect to Sunfavor’s purchase of four containers of onions from complain- 
ant. The reason for these shipping arrangements was that Nanico had 
agreed to allow Sunfavor to use Nanico’s letter of credit to pay complain- 
ant, as the issuance of Sunfavor’s own letter of credit had been delayed. 
According to respondent, complainant was fully informed of the details 
of the relationship involving respondent, Nanico and Sunfavor. Re- 
spondent states that there came a time when it told complainant that 
Nanico would not be carrying out its purchase because of an accident to 
its manager, and that Sunfavor, consequently, would not be able to use 
Nanico’s letter of credit to pay for the four containers purchased from 
complainant. Respondent denies any responsibility to pay for the one 
container purchased by Nanico and the four containers purchased by 
Sunfavor, let alone the six containers claimed in the complaint. 

It is a fundamental law of agency that when a contract is made by an 
authorized agent in the name and on the account of a competent princi- 
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pal, the agent incurs no liability to third persons. Manuel G. Trevino, 
d/b/a Manuel Trevino v. Clara Long Higgins, d/b/a Clara’s Produce Co. 
and Joe Higgins, 38 A.D. 716 (1979); George Arakelian Farms v. Leo- 
nard O’Day Company and/or O-K Distributors, 31 A.D. 1395 (1972). The 
September 23, 1981, telex sent by Nanico to complainant (Finding of 
Fact 4), the September 23, 1981, and September 25, 1981, telexes sent 
by complainant to Sunfavor (Findings of Fact 5 and 7, respectively), and 
the September 26, 1981, telex from Sunfavor to complainant (Finding of 
Fact 8) make it quite clear that respondent was, throughout, acting as 
the authorized agent of Nanico, and that complainant was aware of this 
relationship. Further, these telexes establish that the circumstances of 
respondent’s respresentation of Sunfavor, that respondent’s sole duty 
was to make shipping arrangements for Sunfavor as Nanico had au- 
thorized Sunfavor to use its letter of credit, were made perfectly clear to 
complainant. The evidence fails to disclose any instance where respond- 
ent misled complainant regarding the intentions of any of the parties to 
the onion contracts, or as to its own role as an agent for those parties. 
Therefore, Nanico’s attempt to cancel its contractual arrangements with 
complainant did not give rise to any liability on the part of respondent. 
Accordingly, the complaint is wholly without merit and must be dis- 
missed. 
ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 22,423) 


ANTHONY GAGLIANO & Co., INC. v. THE AUSTER COMPANY, INC. PACA 
Docket No. 2-5997. Decided March 28, 1983. 


Price dispute—Liable for agreed price—Counterclaim, liable for contract 
price of peaches and dismissed as to the kiwi fruit. 


Where respondent disputed the agreed price, after resale, of the subject strawberries, but 
since complainant had proof of the agreed price, respondent is liable to complainant 
for that amount. As to the counterclaim, since complainant accepted the peaches, 

' complainant is liable for the contract price and the counterclaim is dismissed as to 
the kiwi fruit since it was untimely filed. 


Andi Y. Stanton, Presiding Officer. 
mplainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
| PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
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complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $4,320.00 in connection with a 
shipment of strawberries in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, admitting lia- 
bility for $543.99 but denying liability for the remaining $3,776.01. Re- 
spondent also filed a set-off and counterclaim in the amount of 
$2,657.00 based on transactions not connected with the complaint. Com- 
plainant filed a reply to the set-off and counterclaim, admitting liability 
for $2,337.00 but denying liability for $320.00. 


Since the amount claimed as damages does not exceed $15,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, respondent filed 
an answering statement and complainant filed a statement in reply. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Anthony Gagliano & Co., Inc., is a corporation whose 
address is 327 N. Broadway Street, Milwaukee, Wisconsin. At the time 
of the transactions alleged in the counterclaim, complainant was li- 
censed under the Act. 

2. Respondent, The Auster Company, Inc., is a corporation whose ad- 
dress is 51 South Water Market, Chicago, Illinois. At the time of the 
transactions alleged in the complaint, respondent was licensed under the 
Act. 


3. On approximately June 15, 1981, complainant’s representative, 
Anthony Gagliano, spoke over the telephone with respondent’s sales- 
man, Alex Gromov. Gromov, on behalf of respondent, agreed to pur- 
chase 1,440 flats of strawberries, f.o.b., with a price to be established af- 
ter completion of resales by respondent. 


4. The strawberries were shipped in interstate commerce to respond- 
ent’s place of business, where they arrived on June 16, 1981, and were 
accepted by respondent. 


5. On June 26, 1981, Gagliano and Gromov agreed to a price of $3.00 
per flat for the 1,440 flats of strawberries. 


6. On June 29, 1981, complainant sent respondent an invoice for the 
strawberries in the amount of $4,320.00, reflecting the price of $3.00 
per flat. 


7. On August 15, 1981, complainant received respondent’s check for 
$2,896.00, but sent it back, along with a letter to respondent, which 
reads as follows: 
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Regarding our phone conversation today concerning a 
strawberry shipment sent to your firm by us, on the 16th 
of June, the agreed upon price with Alex Gromov was at 
3.00 per case, this price per having been agreed upon and 
set on the 26th of June. Obviously if there were any dis- 
crepancies, they should have been registered previous to 
and before a bill and statement which was sent to your 
firm on the 29th of June. In addition to this I obviously 
paid for these berries on the basis of the price which was 
agreed upon by Alex of your firm and myself. 


Enclosed please find your check received by us today 
8-15-81; may we please get this cleared up so as to bring 
this matter to an immediate conclusion. 


8. In a sworn statement filed on August 9, 1982, Anthony Gagliano 
stated, in pertinent part: “Complainant has maintained throughout that 
Alex Gromov was the only person with whom a price of $3.00 was 
maue — that price having been established 6/26/81.” 


9. Respondent has never provided a sworn statement from Alex 
Gromov denying that it agreed to a $3.00 per flat price on June 26, 
1981, although respondent has provided an unsworn statement to that 
effect. 


10. Respondent has, to date, failed to pay complainant the $3.00 per 
flat price for the strawberries at issue. 


11. From January 1981 through September 1981, complainant pur- 
chased from respondent, in interstate commerce, seven loads of fruit, as 
follows: On January 2, 1981, for $195.00; May 8, 1981, for $125.00; 
August 12, 1981, for $465.00; August 27, 1981, for $420.00; August 28, 
1981, for $360.00; September 2, 1981, for $552.00; and September 4, 
1981, for $540.00. The price for these loads totals $2,462.00. The fruit 
was received and accepted by complainant, which has not paid any part 
of the agreed upon purchase prices. 


12. On June 7, 1982, an Order Requiring Payment of Undisputed 
Amount was issued, awarding complainant $543.99. 


13. A formal complaint was filed January 14, 1982, which was within 
nine months from the time the cause of action herein accrued. 


14. Respondent filed an informal counterclaim on October 19, 1981, 
for seven loads of fruit not connected with the transactions alleged in 
the complaint. The informal counterclaim was filed within nine months 
from the time the cause of action in the counterclaim accrued, with the 
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exception of the load of fruit sold to complainant on January 2, 1981 
(see Finding of Fact 11). 
CONCLUSIONS 


The complaint involves 1,440 flats of strawberries sold on June 15, 
1981, by complainant to respondent, which received and accepted them. 
There is no dispute that, at the time of the contract of sale, the parties 
agreed that the sales price would be determined after respondent’s com- 
pletion of resales. The dispute herein concerns complainant’s claim that, 
on June 26, 1981, respondent’s salesman, Alex Gromov, agreed with 
complainant’s representative, Anthony Gagliano, to a sales price of 
$3.00 per flat. Respondent denies that Gromov agreed to any price and 
asserts that it owes complainant only $3,177.89 for the strawberries, 
which constitutes respondent’s gross proceeds on resale, less its expenses 
and commission. 

Complainant has presented a sworn statement by Gagliano (Finding of 
Fact 8) who attests that he entered into an agreement with Gromov on 
June 26, 1981, providing that the contract price for the strawberries 
would be $3.00 per flat. Respondent has submitted a statement by 
Gromov denying the existence of the agreement, but the statement is 
unsworn (Finding of Fact 9). Gagliano’s statement, which is sworn to, 
must be given more weight than that of Gromov, which is not. The rec- 
ord also contains an August 15, 1981, letter from Gagliano to respond- 
ent, which respondent does not deny receiving, stating that Gromov had 
agreed to the $3.00 per flat price and that respondent had received com- 
plainant’s June 29, 1981, invoice. Respondent did not answer this letter. 
Gagliano’s sworn statement, combined with respondent’s failure to re- 
spond to complainant’s August 15, 1981, letter, leads us to conclude that 
an agreement was arrived at between Gagliano and Gromov on June 26, 
1981, setting a $3.00 per flat price for the 1,440 flats of strawberries. 
Therefore, respondent is liable to complainant in the amount of 
$4,320.00. 

Respondent’s counterclaim and set-off includes seven transactions not 
related to those which are alleged in the complaint. Complainant does 
not deny liability for five of them in the amount of $2,337.00. Complain- 
ant does deny liability for the May 8, 1981, transaction, which involves 
five boxes of peaches respondent alleges were sold to complainant for 
$125.00. While complainant admits having received and accepted the 
peaches, it claims that respondent has already been paid by Robert L. 
Drabek Company, which respondent denies. Complainant has submitted 
absolutely no proof of this allegation. Therefore, in light of complain- 
ant’s admission that it accepted the peaches, we must conclude that com- 
plainant is liable for the contract price therefor in the amount of 
$125.00. Complainant also denies liability for $195.00 resulting from re- 
spondent’s alleged sale to complainant of 13 boxes of kiwi fruit on Janu- 
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ary 2, 1981. Respondent’s counterclaim must be dismissed as to this 
transaction, as the counterclaim, filed on October 16, 1981, was filed 
more than nine months from the date the cause of action pertaining to 
the alleged kiwi sale accrued. Therefore, the Department lacks jurisdic- 
tion. See 7 U.S.C. 499f (a). Respondent’s damages for its set-off and 
counterclaim thus total $2,337.00 plus $125.00, or $2,462.00. 


We have determined that respondent is liable to complainant for 
$4,320.00, and have granted respondent’s set-off and counterclaim for 
$2,462.00. Therefore, respondent’s net liability to complainant is 
$1,858.00. Complainant has already been awarded $543.99 by virtue of 
an Order Requiring Payment of Undisputed Amount, issued on June 7, 
1982. This leaves respondent owing $1,314.01 to complainant, and re- 
spondent’s failure to pay this sum is a violation of section 2 of the Act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,314.01, with interest thereon at the rate 
of 13 percent per annum from August 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,424) 


WARREN A. HALL d/b/a HALL’S PLANTS AND PRODUCE v. BATTAGLIA PRO- 
DUCE SALES, INC. PACA Docket No. 2-6026. Decided March 28, 
1983. 

Bonafide dispute—Accord and satisfaction—Dismissal of complaint 


Where complainant accepted and deposited respondent’s check without protest, an accord 
and satisfaction was established, therefore, the complaint is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Fred D. Smith, Jr., Martinsville, Va., for complainant. 
Ralph V. Hadley, IIT, Winter Garden, Fla., for respondent. 


Decided by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $6,543.50 in connection with 27 
truckloads of cabbage sold and shipped to respondent in interstate com- 
merce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
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served upon respondent, which filed an answer thereto, denying liabili- 
ty. 

Since the amount claimed as damages does not exceed $15,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, respondent filed 
an answering statement and complainant filed a statement in reply. Re- 
spondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Warren A. Hall d/b/a Hall’s Plants and Produce, is an 
individual whose address is Route 1, Box 144-A, Ararat, Virginia. 


2. Respondent, Battaglia Produce Sales, Inc., is a corporation whose 
address is Box 393, Hastings, Florida. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. From June 15, 1981, through July 19, 1981, complainant sold to 
respondent 27 truckloads of cabbage, f.o.b., for invoice prices totalling 
$39,987.60. 


4. The cabbage was shipped from complainant, in interstate com- 
merce to respondent, on approximately the dates of sale. Respondent ac- 
cepted all 27 truckloads and paid complainant a total of $29,277.41. 


5. On October 1, 1981, representatives of complainant and respond- 
ent met in respondent’s Elizabeth City, North Carolina office to discuss 
complainant’s claim that respondent still owed $10,710.19 for the cab- 
bage. At the meeting, the parties agreed that respondent’s payment of 
$3,729.12 would constitute full satisfaction of respondent’s debt to com- 
plainant. Respondent wrote a check to complainant for $3,729.12 dated 
October 1, 1981, and wrote on the check “Final Settlement”. Complain- 
ant deposited the check, without protest, at its bank. 


6. An informal complaint was filed on November 6, 1981, which was 
within nine months from the time the alleged cause of action herein ac- 
crued. A formal complaint was filed on May 20, 1982. 


CONCLUSIONS 


Complainant claims that respondent owes $6,543.50 in connection 
with 27 truckloads of cabbage sold and shipped by complainant to re- 
spondent from June 15, 1981, through July 29, 1981. Respondent does 
not deny receiving and accepting the cabbage. Respondent contends that 
it met with complainant on October 1, 1981, to resolve the question of 
its indebtedness to complainant. According to respondent, the parties 
agreed at the meeting that respondent owed complainant a total of 
$3,729.12 for the cabbage. Respondent claims that its subsequent pay- 
ment to complainant of such amount, and complainant’s acceptance 
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thereof, constitutes an accord and satisfaction. Complainant denies that 
an accord and satisfaction took place. 

Respondent has submitted into evidence a copy of its check to com- 
plainant in the amount of $3,729.12, dated October 1, 1981. On the face 
of the check is written “Final Settlement” (Finding of Fact 5). The record 
also contains a copy of the reverse side of respondent’s check showing 
that it was deposited by complainant without any indication of protest. 
Complainant does not deny receiving or depositing the check, nor does 
complainant allege that he notified respondent of his dissatisfaction 
with the check prior to depositing it. 

An accord and satisfaction takes place where there is a bonafide dis- 
pute between the parties as to the amount due, and there is a tender of 
payment of the disputed amount. The payment must be accompanied by 
such acts and declarations as amount to a condition that such payment, 
if accepted, is accepted in full satisfaction of the amount owing. Upon 
the acceptance of such payment, an accord and satisfaction occurs. Six 
L’s Packing Company, Inc. v. Preciosa Packing House, Inc. , 41 A.D. 1233 
(1982); Kaplans Fruit & Produce Co. Inc v. Michael J. Navilio, Inc., 33 
A.D. 1649 (1974). This concept is essentially set forth in the laws of both 
North Carolina (General Statutes of North Carolina §1-540), where the 
check was tendered and the drawer resides, and Virginia (Code of Vir- 
ginia §11-12), the residence of the payee. 

In the present case, there was clearly a bondafide dispute concerning 
the amount due respondent at the time of the October 1, 1981 meeting. 
The handwritten notation on the front of the check, “Final Settlement”, 
must have put complainant on notice that by accepting the check, com- 
plainant was agreeing that the payment was in full satisfaction of his 
claim. Complainant deposited the check without protest. Therefore, all 
the requirements of an accord and satisfaction were present. Respond- 
ent is thus without further liability and the complaint must, according- 
ly, be dismissed. 

ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 22,425) 


J. C. MATTHEWS PICKLE Co. v. SCHNEPPER PICKLE CoRP. PACA Dock- 
et No. 2-6015. Decided March 28, 1983. 


Acceptance—Breach of warranty, failure to claim—Liable for full 
purchase price 


Where respondent accepted ten truckloads of cucumbers and did not claim any breach of 
warranty by complainant, respondent is liable for the full purchase price of the cu- 
cumbers. Respondent is also liable to complainant for a tote that was returned in an 
unusable condition. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and respondent, pro se. 


Decided by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (U.S.C. 499a et seq.). A timely com- 
plaint was filed in which complainant seeks a reparation award against 
respondent in the amount of $2,220.25 in connection with the sale and 
shipment of ten truckloads of cucumbers to respondent in interstate 
commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an unverified answer thereto, deny- 
ing liability to complainant. 

Since the amount claimed as damages does not exceed $15,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, J. C. Matthews Pickle Co., is an individual, David J. 
Matthews, whose address is 1474 W. Cody-Estey Road, Pinconning, 
Michigan. 

2. Respondent, Schnepper Pickle Corp., is a corporation whose ad- 
dress is 501 N. Desplaines Street, Chicago, Illinois. At the time of the 
transaction involved herein, respondent was not licensed, but was oper- 
ating subject to license under the Act. 

3. From July 19, 1981 to September 10, 1981, complainant sold to re- 
spondent, pursuant to oral contract, ten truckloads of cucumbers of vari- 
ous sizes and prices, with f.o.b. terms in effect. All truckloads included 
totes, for which respondent was charged rent of $2.00 per tote for the 
first six truckloads and $2.50 per tote for the latter four truckloads. The 
contract prices for these ten truckloads, including totes, total 
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$26,601.00. Complainant charged respondent an additional $25.00 
when one of the totes, included in the second truckload, was returned in 
an unusable condition. 

4. From July 19, 1981, to September 11, 1981, complainant shipped 
the truckloads of cucumbers subject to the contract in interstate com- 
merce to respondent. A respondent accepted each truckload. 

5. From July 19, 1981, through September 11, 1981, complainant 
sent respondent invoices for the ten truckloads. Respondent made six 
payments, from July 27, 1981, through September 10, 1981, totalling 
$24,405.75. These payments were usually made after the receipt of com- 
plainant’s invoices. Two of these payments, $5,000.00 on August 28, 
1981, and $5,000.00 on August 31, 1981, were sent to complainant prior 
to respondent’s receipt of invoices, pursuant to the mutual agreement of 
the parties. The final two payments, $5,061.00 on September 4, 1981, 
and $4,303.00 on September 10, 1981, were not specifically designated 
to apply to any particular truckload. At no time did respondent dispute 
the invoices received from complainant. 

6. On October 16, 1981, complainant requested from respondent the 
additional $2,220.25 which complainant claimed was owing for the ten 
truckloads. Respondent informed complainant that nothing was owed 
and no additional payment would be forthcoming. Respondent has never 
paid complainant any part of the $2,220.25. 


7. The Department received a letter from respondent dated November 
30, 1981, in which respondent denied liability for the $2,220.25, but 
stated: “All the pickles purchased from J. C. Matthews were received in 
good condition and all the loads were negotiated for prior to shipment.” 

8. A formal complaint was filed on December 28, 1981, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


Complainant claims that it is owed by respondent a total of $2,220.25, 
based on complainant’s sale of ten truckloads of cucumbers it alleges 
were received and accepted by respondent without complaint. The only 
evidence submitted by respondent is a letter to the Department dated 
November 30, 1981, in which respondent denies liability, but gives no 
reason for its denial. Respondent filed an answer, along with exhibits, 
but the answer was not verified and, therefore, cannot be given any con- 
sideration as evidence. 

It is apparent from the record, and respondent does not deny, that it 
accepted the ten truckloads of cucumbers. Therefore, it became obligat- 
ed to pay the agreed upon purchase prices, less damages due to any 
breach of warranty by complainant. David Nava & Sons v. E. Vega & 
Sons Produce, 41 A.D. 991 (1982). Respondent has not claimed any 
breach of warranty, and there is no evidence that respondent ever com- 
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plained to complainant concerning the cucumbers. On the contrary, re- 
spondent admits in its November 30, 1981, letter, that the cucumbers 
were in good condition when it received them (Finding of Fact 7). Thus, 
respondent is liable for the purchase prices of the ten truckloads. 


Complainant’s invoices show purchase prices totalling $26,601.00. 
Complainant claims an additional $25.00 for a tote that was returned in 
an unusable condition in connection with the second truckload sold to re- 
spondent. Respondent does not dispute this claim. However, the con- 
tract for that truckload provided for the rental of 40 totes by respondent 
at $2.00 per tote. If complainant is to be compensated for the full price 
of the tote, it obviously is not entitled to the rental price therefor of 
$2.00. Therefore, $23.00 will be added to the purchase prices for the ten 
truckloads, for a total of $26,624.00. Subtracting from this figure the 
amount paid by respondent of $4,405.75 leaves $2,218.25 as respond- 
ent’s liability to complainant. Respondent’s failure to pay this sum is a 
violation of section 2 of the Act, for which reparation should be award- 
ed, with interest. 

ORDER 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,218.25, with interest thereon at the rate 
of 13% per annum from October 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,426) 


EMMERT TRANSFER CO. v. MICHIGAN QUALITY Foops, INc. PACA Dock- 
et No. 2-5806. Order issued March 3, 1983. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $5,140.27 in connection with a transaction 
involving the shipment of blueberries in interstate commerce. 


A copy of the formal complaint was served on respondent which failed 
to file an answer thereto. However, before a decision could be issued, the 
Department was notified that respondent has filed a petition in bank- 
ruptcy. Accordingly, on January 18, 1982, this matter was stayed pend- 
ing completion of respondent’s bankruptcy. Having heard nothing fur- 
ther, on January 10, 1983, the Presiding Officer suggested to the parties 
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that it would be appropriate to dismiss the complaint because the matter 
was, undoubtedly, resolved by the Bankruptcy Court. The parties were 
given an opportunity to object to this suggestion but neither party did. 
Accordingly, the complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


REPARATION ORDER—ADMISSION OF LIABILITY 
(No. 22,427) 


R&R FRUIT COMPANY v. CUMBERLAND PRODUCE Co., INc. PACA Dock- 
et No. 2-6122. Order issued March 14, 1983. Reparation of 
$22,360.30 with 13 percent interest from July 1, 1982, awarded 
complainant against respondent. 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 
(No. 22,428) 


CARL DOBLER & SONS v. GILARDI TRUCK & TRANSPORTATION, INC. d/b/a 
A. M. GILARDI & SONS. PACA Docket No. 2-6202. Order issued 
March 3, 1983. Respondent shall pay complainant, as an undis- 
puted amount, $575.00. This amount shall be paid within 30 days 
from the date of this order with 13 percent interest from August 1, 
1982, until paid. 


STAY ORDER 
(No. 22,429) 


YAKIMA FRUIT & COLD STORAGE Co. v. INTERNATIONAL A.G., 
Inc. PACA Docket No. 2-6104. Order issued March 25, 
1983. By letter received February 23, 1983, respondent has moved 
that this matter be reconsidered. Accordingly, the order of Febru- 
ry 9, 1983 is hereby stayed. Complainant may have fifteen (15) 
days from receipt of this order to file an answer to the petition to re- 
consider. 
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REPARATION DEFAULT DECISIONS — (RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 
(No. 22,430) 


SANTO TOMAS PRODUCE ASSOCIATION v. S. CORTELLO, INC. PACA 
Docket No. RD-83-167. Reparation of $6,707.85 with 13 percent 
interest from June 1, 1982, awarded complainant against respond- 
ent in order issued March 15, 1983. 


(No. 22,431) 


BLUE CHELAN, INC. v. LIMEX INTERNATIONAL OF CALIF., INC. PACA 
Docket No. RD-83-168. Reparation of $130,906.00 with 13 per- 
cent interest from March 1, 1982, awarded complainant against re- 
spondent in order issued March 15, 1983. 


(No. 22,432) 


JOSEPH G. PATTI INC. v. JOHN MEYER d/b/a MEYER Bros. PACA Dock- 
et No. RD-83-169. Reparation of $3,586.00 with 13 percent inter- 
est from August 1, 1982, awarded complainant against respondent 
in order issued March 15, 1983. 


(No. 22,433) 
PURE GOLD, INC. v. AMERICAN MERCANTILE COMPANY. PACA Docket 


No. RD-83-170. Reparation of $14,515.20 with 13 percent inter- 
est from November 1, 1981, awarded complainant against re- 
spondent in order issued March 15, 1983. 


(No. 22,434) 

APPLE SALES, INC. v. AMERI-CAL PRODUCE INC. PACA Docket No. 
RD-83-171. Reparation of $2,220.00 with 13 percent interest 
from May 1, 1982, awarded complainant against respondent in or- 
der issued March 15, 1983. 


(No. 22,435) 


DELAWARE PRODUCE GROWERS, INC. v. KENNETH M. CAPPS d/b/a KEN- 
NETH CAPPS PRODUCE. PACA Docket No. RD-83-173. Repara- 
tion of $4,430.00 with 13 percent interest from October 1, 1982, 
awarded complainant against respondent in order issued March 16, 
1983. 


(No. 22,436) 
MAZZEI-FRANCONI Co. v. G & M PRODUCE Co., INc. PACA Docket No. 
RD-83-174. Reparation of $20,923.98 with 13 percent interest 


from July 1, 1982, awarded complainant against respondent in 
order issued March 16, 1983. 





476 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 42 A.D. 476 


(No. 22,437) 

SAM ANDREWS’ SONS v. SUN-GLO WHOLESALE FRUIT & PRO- 
pUCE. PACA Docket No. RD-83-175. Reparation of $6,262.50 
with 13 percent interest from June 1, 1982, awarded complainant 
against respondent in order issued March 16, 1983. 


(No. 22,438) 


ARTHUR H. CASTON d/b/a. A. H. CASTON FARMS v. JOSEPH RUBINO d/b/a 
SUN-GLO WHOLESALE FRUIT & PRODUCE. PACA Docket No. 
RD-83-176. Reparation of $4,923.50 with 13 percent interest 
from June 1, 1982, awarded complainant against respondent in or- 
der issued March 16, 1983. 


(No. 22,439) 


MERRILL FARMS v. J.R. CORTES & CO. PACA Docket No. 
RD-83-177. Reparation of $365.00 with 13 percent interest from 
October 1, 1982, awarded complainant against respondent in order 
issued March 21, 1983. 


(No. 22,440) 


H.R. BUSHMAN & SON CorP. v. DONALD W. PROSKE d/b/a PROSKE’S 
OLDE TOWNE PRODUCE. PACA Docket No. RD-83-179. Repara- 
tion of $2,031.75 with 13 percent interest from September 1, 1982, 
awarded complainant against respondent in order issued March 21, 
1983. 


(No. 22,441) 


RUDOLPH N. VON WINNING d/b/a VON WINNING DISTRIBUTING CoO. v. JO- 
SEPH RUBINO d/b/a SUN-GLO WHOLESALE FRUIT & PRO.- 
DUCE. PACA Docket No. RD-83-181. Reparation of $4,736.55 
with 13 percent interest from July 1, 1982, awarded complainant 
against respondent in order issued March 21, 1983. 


(No. 22,442) 


MID CITY WHOLESALE PRODUCE Co. v. BELL’S PRODUCE INC. PACA 
Docket No. RD-83-182. Reparation of $17,211.96 with 13 per- 
cent interest from April 1, 1982, awarded complainant against re- 
spondent in order issued March 22, 1983. 


(No. 22,443) 


K.W. CHRISTENSEN & SON v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-83-183. Reparation of $10,147.00 
with 13 percent interest from May 1, 1982, awarded complainant 
against respondent in order issued March 22, 1983. 
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(No. 22,444) 
SUMMIT ENTERPRISES, INC. a/t/a COOK SALES COMPANY v. S. CORTELLO 
Inc. PACA Docket No. RD-83-184. Reparation of $14,101.60 


with 13 percent interest from June 1, 1982, awarded complainant 
against respondent in order issued March 22, 1983. 


(No. 22,445) 


ALEX C. ABATTI d/b/a ALEX ABATTI BROKERAGE a/t/a A&M PRODUCE Co. 
v. S. CORTELLO INC. PACA Docket No. RD-83-185. Reparation 
of $7,685.55 with 13 percent interest from February 1, 1982, 
awarded complainant against respondent in order issued March 22, 
1983. 


(No. 22,446) 

PEREZ RANCHES INC. a/t/a P.R.I. SALES CO. v. MONTE BROKERAGE 
Co. PACA Docket No. RD-83-186. Reparation of $30,713.80 
with 13 percent interest from April 1, 1982, awarded complainant 
against respondent in order issued March 22, 1983. 


(No. 22,447) 


NUCHIEF SALES, INC. v. WILLIAM G. WALTON, d/b/a FOUR STAR FRUIT 
SALES. PACA Docket No. RD-83-172. Reparation of $41,280.00 
with 13 percent interest from July 1, 1982, awarded complainant 
against respondent in order issued March 29, 1983. 


(No. 22,448) 


GREEN GOLD AVOCADO COMPANY v. SA-SO POULTRY SALES Co., INC. 
altla VALENTINE Foops. PACA Docket No. RD-83-194. Repara- 
tion of $11,384.00 with 13 percent interest from October 1, 1982, 
awarded complainant against respondent in order issued March 29, 
1983. 


(No. 22,449) 


JON-VEG SALES, INC. v. MONTE BROKERAGE Co. PACA Docket No. 
RD-83-195. Reparation of $1,884.80 with 13 percent interest 
from October 1, 1982, awarded complainant against respondent in 
order issued March 29, 1983. 


(No. 22,450) 


STAN C. BROWN d/b/a B.J.B. v. ONION SALES INC. PACA Docket No. 
RD-83-196. Reparation of $3,600.00 with 13 percent interest 
from July 1, 1982, awarded complainant against respondent in or- 
der issued March 29, 1983. 
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(No. 22,451) 


HEATH and LEJEUNE, INC. v. BIG A INc. PACA Docket No. 
RD-83-187. Reparation of $5,120.00 with 13 percent interest 
from July 1, 1982, awarded complainant against respondent in or- 
der issued March 30, 1983. 


(No. 22,452) 


Murray G. CRAWFORD PRODUCE CO. v. TAMEX & QUINTANILLA 
TOMATO HOUSE and/or JOSE QUINTANILLA. PACA Docket No. 
RD-83-188. Reparation of $35,406.45 with 13 percent interest 
from September 1, 1982, awarded complainant against respondent 
in order issued March 30, 1983. 


(No. 22,453) 


GRIFFIN & BRAND SALES AGENCY INC. v. J. R. CORTES & Co. PACA 
Docket No. RD-83-191. Reparation of $562.50 with 13 percent 
interest from October 1, 1982, awarded complainant against re- 
spondent in order issued March 30, 1983. 


(No. 22,454) 


TONY-LIN PRODUCE INC. v. JIM MOCERI & SON INC. PACA Docket No. 
RD-83-192. Reparation of $24,997.90 with 13 percent interest 
from May 1, 1982, awarded complainant against respondent in or- 
der issued March 30, 1983. 


(No. 22,455) 


ALL STATE PACKERS, INC. v. DAVID W. OSBORN d/b/a WEST COAST CON. 
NECTION. PACA Docket No. RD-83-193. Reparation of 
$5,087.70 with 13 percent interest from August 1, 1982, awarded 
complainant against respondent in order issued March 30, 1983. 


MISCELLANEOUS REPARATION DEFAULT—(RD) ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,456) 


RONALD G. SMITH, d/b/a STATELINE FARMS v. GOLDEN H. PACKING CoM- 
PANY. PACA Docket No. RD-79-336. Order issued March 14, 
1983. 


ORDER OF DISMISSAL 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 


spondent in the amount of $3,400.90 in connection with a transaction 
involving the shipment of potatoes in interstate commerce. 





MISCELLANEOUS 479 
Cite as 42 A.D. 479 


A copy of the formal complaint was served on respondent. The Depart- 
ment was notified by the United States Bankruptcy Court, District of 
Nevada, that on June 3, 1980, respondent had filed a petition in bank- 
ruptcy. On January 21, 1981, an order was issued, staying this proceed- 
ing due to the bankruptcy. In our letter to complainant of January 14, 
1983, we stated our assumption that the complaint had been satisfied 
from the respondent’s estate, and told complainant that we would as- 
sume that it acquiesced to the dismissal of the complaint unless we 
heard to the contrary within 15 days from its receipt of such letter. Com- 
plainant did not respond. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,457) 


DANNY G. LOPEZ d/b/a LOPEZ PRODUCE v. JOHN E. REYNA d/b/a REYNA 
BROTHERS PRODUCE AND TRUCKING. PACA Docket No. RD- 
83-120. Order issued March 29, 1983. 


VACATION OF STAY ORDER AND 
REINSTATEMENT OF DEFAULT ORDER 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Default Order 
was issued on January 17, 1983, requiring respondent to pay complain- 
ant $9,431.75, with interest thereon from February 1, 1982. By letter 
dated January 12, 1983, and received by the Department on January 25, 
1983, respondent moved for a stay to give him time to file an answer. A 
Stay Order was issued on February 9, 1983, and served upon respondent 
on February 12, 1983, giving the respondent 10 days from his receipt of 
such order to provide good reason why his answer was not timely filed, 
in accordance with 7 CFR 47.25 (e). The Stay Order stated that respond- 
ent’s failure to submit such good reason within the 10 days would result 
in the reissuance of the default order. 

By attachment to a letter dated February 21, 1983, received by the De- 
partment on February 28, 1983, respondent submitted an “Answer.” No- 
where in the “Answer” does respondent give any good reason why his an- 
swer was not timely filed, nor did respondent file a timely motion to set 
aside his default as required in 7 CFR 47.24 (e). Therefore, since re- 
spondent has not complied with the requirements of that section, re- 
spondent is still in default. 

In view of the above, the Stay Order is hereby vacated and the January 
17, 1983, Default Order is hereby reinstated. The amount awarded 
therein shall be paid within 30 days from the date of this Order. 

Copies of this Order shall be served upon the parties. 
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ORDER REOPENING AFTER DEFAULT 
(No. 22,458) 


BELLO-TOMATOE Inc. v. AREND FERWERDA d/b/a AREND FERWERDA 
WHOLESALE PRODUCE BROKER. PACA Docket No. 
RD-83-128. Order issued March 14, 1983. Respondent’s motion 
to reopen the proceeding after default was filed within a reasonable 
time, and good reason has been shown why the relief requested 
should be granted. Accordingly, respondent’s default in the filing 
of an answer is set aside and respondent’s proposed answer is here- 
by filed. (The new docket no. is PACA 2-6225.) 


STAY ORDERS 
(No. 22,459) 


ToM MoorRE CoMPANY, INC. v. AMIGOMEX, INC. PACA Docket No. 
RD-83-149. Order issued March 11, 1983. By motion received 
March 1, 1983, respondent has moved that this matter be reopened 
after default. Accordingly, the order of February 11, 1983, is here- 
by stayed. 


(No. 22,460) 


GENBROKER CORPORATION a/t/a GENERAL BROKERAGE Co. v. HAVANA 
POTATOES CorP. PACA Docket No. RD-83-136. Order issued 
March 21, 1983. By letter received February 15, 1983, respondent 
has moved that this matter -be reopened after default. According- 
ly, the order of February 2, 1983, is hereby stayed. Complainant 
may have fifteen (15) days from receipt of this order to file an an- 
swer to the petition to reopen after default. 


(No. 22,461) 


KENT W. NORTHCROSS d/b/a NORTHCROSS DISTRIBUTING v. SA-SO POUL- 
TRY SALES Co., INc. PACA Docket No. RD-83-164. Order issued 
March 21, 1983. The order of February 28, 1983, is hereby stayed. 
Respondent may have ten (10) days after receipt of this order to file 
a motion to reopen after default. 


(No. 22,462) 


RAIMOND & RAIMOND, INC. v. DAVID LOZANO and JUAN I. VASQUEZ, JR. 
d/b/a DAVID’Ss PRODUCE. PACA Docket No. RD-83-135. Order is- 
sued March 28, 1983. By motion received March 1, 1983, respond- 
ent has moved that this matter be reopened. Accordingly, the 
order of February 1, 1983, is hereby stayed. Complainant may 
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have fifteen (15) days from receipt of this order to file an answer to 
the petition to reopen after default. 





CUMULATIVE SUBJECT INDEX 
MARCH 1983 
AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


COURT DECISION 
U.S. Court of Appeals, Ninth Circuit — Dismissal of appeal 
DISMISSAL 


Complaint dismissed, the evidence does not establish any viola- 
tion of the cease and desist order issued April 9, 1980 


STAY ORDER 
Removal of, prior order reinstated 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


CIVIL PENALTY 
Of $150.00 — Consent 
Of $250.00 — Consent 
Of $500.00 
Of $1,000.00 — Consent 
EXHIBITOR 
Cease and desist from buying, selling and/or transporting any 
animal without having a valid and effective license 
LICENSE 
Cease and desist from buying, selling and/or transporting any 
animal without obtaining a license 


Cease and desist from transporting or selling regulated animals 
without first obtaining a license 

Not eligible for a new license for a period of four years 

Not suspended or revoked 


SALE OR TRANSPORTATION 
Comply with all the standards in the transporting of regulated 


Of any animal without obtaining a license 
STANDARDS AND REGULATIONS 
Ordered to comply with 13, 215, 354 
Ordered to comply with concerning the transporting and/or sell- 
ing of live animals 214, 354 
Ordered to comply with standards dealing with, but not limited 
to, facilities, space, sanitation, veterinary care and han- 


FEDERAL MEAT INSPECTION ACT 


AGRICULTURE DECISIONS 


INSPECTION SERVICE 
Withdrawal and denial of 
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FEDERAL MEAT INSPECTION ACT—Cont. 


Agriculture Decisions—Cont. 


SANCTION 
Indefinite withdrawal and denial of inspection service 


Withdrawal and denial of inspection service under Title I of the 
Federal Meat Inspection Act and the Poultry Products In- 
spection Act 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 
CIVIL PENALTY 
Of $750.00 
Of $1,000.00 — Consent 
Of $2,000.00 
DECISION ON REMAND 
The action is dismissed on its merits 
DISMISSAL 
Complainant failed to sustain the charges against respondent 


The charges in the complaint are not supported by the probative 
evidence presented 


With prejudice 
DISQUALIFICATION 
From judging or managing any horse show, exhibition, sale or 


auction 20, 63, 358 
From showing or exhibiting any horse 20, 63, 358 
SANCTION 
6 months disqualification 
1 year disqualification 
SHOWING 
The Judicial Officer reversed the finding of the Administrative 
Law Judge 
SORED HORSE 
Showing and exhibiting of 
STAY ORDER 
Pending judicial review 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 


ACCOUNTS AND RECORDS 
Fully and correctly disclose all transactions 
ACCOUNTS OF SALE OR PURCHASE 
Failure to show true and correct nature of transactions 
Failure to show true and correct weight and/or prices 
False, inaccurate or misleading 


Insertion or omission of any statement resulting in a false, inac- 
curate or misleading record 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 
PAGE 

ACCOUNTS OF SALE OR PURCHASE—Cont. 

Price entries — false, inaccurate or misleading 
AGENT (REPARATION) 

Unjust practice 
AGREEMENT (REPARATION) 

Not rescinded by complainant 
APPLICATION FOR REGISTRATION 


BONDING REQUIREMENT 

Violation of 
CHECKS OR DRAFTS 

Issuing insufficient funds checks 
CIVIL PENALTY 

Of $1,000.00 

Of $3,500.00 

Of $5,000.00 115, 252, 377 

Stayed, pending outcome of judicial review 118,119 
COLLECTING 

False, incorrect or inaccurate 115, 252 
CONSIGNMENT 

Disposing of funds as will endanger the faithful and prompt ac- 

counting and payment due on consignors of livestock 


Engaging in any act with any market agency or dealer which 
would operate as a fraud or deceit upon the consignors of 


Entering into any agreement with any market agency or dealer 
to share *- ny profits derived from the resale of livestock 
purchase _.9m consignments 


Operating as a fraud or deceit upon any person in connection 
with the purchase or sale, on a commission basis, of that 
person’s livestock 

Purchasing livestock from the sale of consigned livestock to pay 
for livestock for their dealer or speculative account 


Selling consigned livestock at less than its fair market value 
COURT DECISIONS 
Fayette Circuit Court, Civil Branch, Third Division — Surety 


Fayette Circuit Court, Civil Branch, Third Division — Plaintiff’s 
motion for interest, overruled 

U.S. Court of Appeals, 2nd Circuit — The certified question is 
answered in the affirmative and the order of the District 


DAMAGES (REPARATION) 
Due to respondent’s unjustified failure to pay 
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DEALER 
Accounts and records, fully and correctly disclose all transac- 


Action in dispute is in violation of the Act (Reparation) 
Engaging in business while insolvent 
Failure to pay and/or failure to pay when due 75, 242, 377, 386 
Issuing insufficient funds checks 75, 242, 377, 386 
Suspended as a registrant 

DEALER AND MARKET AGENCY 
Accounts and records, fully and correctly disclose all transac- 


Accounts of purchase/invoices/billings — false, misleading or in- 
accurate 


Application for registration, denied until suspension expires 

Collecting on the basis of false, inaccurate or misleading price 
entries 

Collecting on the basis of untrue or incorrect invoices 

Disposing of funds as will endanger or impair the faithful and 
prompt accounting and payment due the owners or con- 
signors of livestock 

Engaging in business while insolvent 

Engaging in any act with any market agency or dealer which 
would operate as a fraud or deceit upon the consignors of 


Entering into any agreement with any market agency or dealer 
to share in any profits derived from the resale of livestock 
purchased from consignment 


Failure to deposit into and/or maintain properly “Shippers’ Pro- 
ceeds Account” 

Failure to maintain a reasonable bond 

Failure to pay when due 


Inserting or omitting any statement which results in a false, in- 
accurate or misleading record 


Invoices, untrue or incorrect 
Issuing insufficient funds checks 


Misrepresenting the method used by which livestock is sold or 
purchased 


Misrepresenting the nature of charges made for respondent’s 


Misrepresenting the origin, place of purchase or sale of live- 


Misrepresenting the original prices of livestock 
Net proceeds, failure to remit when due 
Net proceeds, using for own purposes 
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PAGE 
DEALER AND MARKET AGENCY—Cont. 


Net proceeds, using for purposes other than payment of lawful 
marketing charges and/or the remittance of net proceeds 

Obtaining money from purchasers of livestock by false or decep- 
tive pretenses 


Operating as a fraud or deceit upon any person in connection 
with the purchase or sale, on a commission basis, of that 
person’s livestock 

Respondent shall deliver a copy of the complaint and decision 
and order to its officers, directors, agents and employees 
and file a report within 30 days of its compliance with 
the order 


Selling consigned livestock at less than its fair market value 
Suspended as a registrant 
Using funds received from the sale of consigned livestock for re- 
spondent’s dealer or speculative account 
INSOLVENCY 


Cease and desist from engaging in business as a dealer or market 
agency while insolvent 


Current liabilities exceed current assets 
Suspension of registration while insolvent 
INVOICES 
Billing and/or collecting on the basis of untrue or incorrect 
Issuing untrue or incorrect 
MISREPRESENTATION 
The method livestock was purchased or sold 
The nature of charges made for its buying service 
The origin, or place of purchase or sale, of livestock 
The original purchase prices for livestock purchased on a com- 
mission basis 
NET PROCEEDS 
Failure to remit when due 79, 244, 381, 384 
Use funds for purposes other than the payment of lawful mar- 
keting charges 244, 384 
Using funds received to pay for livestock for their own dealer or 
speculative account 
PREVIOUS ORDERS 
Issued April 12, 1982, stay of the effective date of the suspen- 
sion provisions, vacated 
Issued December 7, 1970, remains in full force and effect 


Issued January 8, 1981, individual respondent is suspended as a 
registrant until he demonstrates he is no longer insolvent 
PURCHASE PRICE 


Failure to pay and/or failure to pay when due 75, 77, 79, 242, 248, 377, 384, 396 
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PURCHASE PRICE—Cont. 
Issuing accounts of sale/invoices/billings on the basis of false, in- 
accurate or misleading 
Misrepresentation of 
Respondent admits owing complainant (Reparation) 
RECONSIDERATION/REOPEN 
Denial of petition to reopen hearing or to take depositions (Repa- 
ration) 
Petition for, denied 
REJECTION (REPARATION) 
Part of the agreed sale 
REPARATION AWARDED (REPARATION) 
Complainant entitled to damages 
The difference between the agreed price and the amount re- 
ceived from the sale 


SCALE TICKETS 
Failure to show true nature of transactions 
Making false, inaccurate or incorrect entries 
SHIPPERS’ PROCEEDS ACCOUNT 
Failure to deposit into 79, 244, 381, 384 
Failure to maintain properly 79, 244, 381, 384 
Suspension of registration until deficit in account is eliminated 79, 244, 381 
STAY 
Of civil penalty and/or suspension provision 
Pending outcome of judicial review 
Vacation of suspension provision 
SUPPLEMENTAL ORDER 
Deficit in custodial account eliminated 
No longer insolvent 


Suspension provisions modified 

SUSPENSION OF REGISTRATION 
Stayed, pending judicial review 
Suspended for: 


60 days and thereafter until solvent and/or deficit eliminated 
120 days and thereafter until in full compliance with the 
bonding requirements 


9 months and thereafter until solvent 
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SUSPENSION OF REGISTRATION—Cont. 
Suspended for—Cont. 


9 months and thereafter until solvent as provided for in the 
order issued January 8, 1981 


Until deficit in custodial account is eliminated 


Vacation of stay, of the effective date of the suspension provi- 
sions in the order issued April 12, 1982 


UNFAIR AND/OR DECEPTIVE PRACTICES 


Obtaining money from purchasers of livestock by false or decep- 
tive pretenses 


UNJUST PRACTICES (REPARATION) 
Refuse to accept and pay for livestock after agreeing to purchase 


Unjustified failure to pay for livestock 
Violation of Section 307 of the Act 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 


ACCEPTANCE OF COMMODITY 
163, 433, 471 
By exercising dominion and/or control 299, 429 
By unloading 173, 429 
Failure to communicate rejection 
Ineffective rejection 
Received under protest 
Untimely rejection 
Wrongful and/or unreasonable rejection 
ACCORD AND SATISFACTION 
Acceptance of check in full settlement 
Bona fide dispute 
Endorsement of check 
Failure to prove 
ACCOUNTINGS 
Incorrect, lack of proof 
Keeping records for accurate accountings 
ADJUSTMENT 
Price, failure to pay 
Price, failure io prove 
Price, proof of 
ADMISSION 
Respondent admits not paying for produce 
Respondent admits receiving and accepting produce 
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AGENT 
Did not mislead complainant 


When a control is made by an authorized agent in the name and 
on the account of a competent principal, the agent incurs 
no liability to third persons 


AGREEMENT 
The term of sale is deferred billing 
The sale price would be determined after resale 
To delay payment for 60 days after taking delivery 
APPEAL (DISCIPLINARY) 
Order dismissing 
BILL OF LADING 
Consignee of a non-negotiable bill of lading is not necessarily the 
person ultimately entitled to possession of the goods 
The non-negotiable bill of lading would fall under the Federal 
Bills of Lading Act of 1916 
BROKER 


Claim against, only if the other respondent is found not liable 
for the purchase price 


Complaint against, dismissed 
Duty fulfilled 


The fact the broker was billed on the bill of lading is not determi- 
native 
BROKERAGE FEE 
No understanding that respondent would receive one 
CHECKS 
Unable to relate canceled checks to specific invoices 
COMPLAINT 


134, 152, 159, 187, 195, 284, 290, 308, 311, 313, 314, 316, 323 
438, 461, 468, 473, 478 


Dismissed as to a portion of 
Dismissed as to the broker 
CONSIGNMENT 
Agreement, failure to deny 
Both parties intended to enter into a consignment transaction 
Price open is not always equivalent to consignment 
CONTRACT 
Breach of: 
Evidence, unconvincing 
Failure to prove 
Failure to prove existence of 
Failure to ship in suitable shipping condition 
Failure to ship specified brand and size 
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CONTRACT—Cont. 


Failure to submit evidence of loss 

Federal inspection met contract requirement 
Parties agreed to a new contract 
Parties entered into a consignment transaction 
Privity of, between respondent and broker 
Untimely notice 

CONTRACT PRICE 
Agreed to after resale 


Liable for full contract price 
Liable, less damages 
Liable, less sum already paid 
Not liable 
CONTRACT TERM 
Deferred billing 
Failure to prove agreement of 
FOBAF sale 
Price open is not always equivalent to consignment 
COUNTERCLAIM 
Dismissal of 


Dismissal of, failure to prove complainant operated subject to 
the jurisdiction of the Act 


Dismissal of, the complaint was untimely filed 
Dismissed, failure to prove breach of contract 
Liable for full contract price 
DAMAGES 
Failure to prove 
Failure to ship in suitable shipping condition 
Failure to submit sufficient evidence of loss 
Not entitled to 
Wrongful and/or unreasonable rejection 
DEFAULT 
Order reinstituting 
Order reopening after 
DEFENSE 
Failure to prove 
Failure to raise a valid defense (Disciplinary) 
Not raised 
DEFERRED BILLING 
Term of sale 
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PAGE 
DELIVERED SALE 


Failure to grade U.S. No. 1 


Failure to prove a f.0.b. sale 
DISMISSAL 

Amount of damages equal contract price 

As to broker 

Complainant, as the moving party, failed to prove the terms of 
the contract, respondent’s breach thereof and the result- 
ing damages 

Complainant authorized dismissal of complaint 

Complainant did not suffer damages 

Complainant endorsed respondent’s check in full settlement 

Complainant failed to make a written reply to respondent’s let- 


Complainant filed claim in another court 
Complaint is without merit 

Failure to prove existence of contract 

Failure to submit proof of incorrect accountings 

Of appeal (Disciplinary) 

Of counterclaim, failure to prove breach of contract 
Of counterclaim, untimely filed 

Resolution in bankruptcy court 


Respondent proved the produce was purchased with a guarantee 
of market protection 


Respondent tendered check to complainant in full settlement 
Secretary does not have jurisdiction 
DUMPING 
Certificate not secured 
Certificate not valued as evidence 
FAILURE TO PAY PROMPTLY (DISCIPLINARY) 
Publication of facts 120, 121, 123, 266, 270, 402, 403 
Revocation of license 126, 257, 264, 268, 270, 408 
FEES AND EXPENSES 
Awarded to complainant 
FIELD RELATED PROBLEM 
Enlarged lenticel growth 
F.0.B. SALE 
Breach of warranty, failure to prove 
Breach of warranty, failure to submit evidence of loss 
Failure to prove 
Rejection, unreasonable cause 
Suitable shipping condition warranty, breach of 134, 138, 155, 275, 429 
Suitable shipping condition warranty, not applicable 165, 173, 292 
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FREIGHT 
Failure to prove inaccurate freight charge 
Overcharging for 

INDUSTRY TRADE CUSTOM 


Can only be proved by numerous instances of actual practices 
and not by the opinion of a witness 


Failure to prove existence of 
INSPECTION 
Agreed price reduction due to inspection certificate 
Found enlarged lenticel growth 
Of wrong load 
One week prior to shipping 
Proved, met contract term 
INTERVENTION (DISCIPLINARY) 
Order denying of 
INVOICES 
Inaccurate, failure to prove 
Proof, unconvincing 
Receipt of, does not prove broker purchased produce from com- 


JURISDICTION 
Failure to prove complainant was operating under the Act 
Lack of, as to part of the complaint 
LICENSE (DISCIPLINARY) 
In accordance with In re Produce Brokers, Inc., respondent's li- 
cense is revoked 
Revocation of 
LOST PROFIT 
Claim for, denied 
LOT NUMBERS 
Failure to assign 
MARKET PRICE 
Equal to contract price 
Used to determine the price of lettuce 
MARKET PROTECTION 
Produce purchased under guarantee of 
MERCHANTABILITY 
Breach of warranty, not justified 
NET PROCEEDS (DISCIPLINARY) 
Failure to account for produce handled on consignment 
OVERCHARGES 
For freight 
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PALLET BOXES 

Liable for unreturned 
PREVIOUS LOAD 

No evidence regarding a shortage 
PURCHASE PRICE 


Failure to pay 

Failure to pay adjusted price 

Failure to pay in the agreed time after delivery 

Failure to pay in full 

Liable for, as to two transactions 

Original price different from invoice 

Respondent attempted to pay for part of the load 
RECONSIDERATION/REOPEN 

Motion to reopen after default, denied 

Order reopening after default 

Petition to reopen, granted 
REJECTION 

Even if rejection was wrongful, complainant is not entitled to 


Ineffective 


Rightful 

Untimely 

Wrongful and/or unreasonable cause 
REMAND ORDER (DISCIPLINARY) 


The Decision and Order previously filed is vacated, the proceed- 
ing is remanded to the Administrative Law Judge for fur- 
her proceedings 


REPARATION AWARDED 
Admission of liability 
No dispute 

RESALE 


Intermingled the price of rejected apples with other apples 
No attempt was made 


Prompt and proper 
Value, not relevant 
STAY ORDER 
Pending filing of an answer to the petition for reconsideration 
Pending filing of an answer to the petition to reopen after de- 


Pending filing of motion to reopen after default 
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STAY ORDER—Cont. 
Pending filing of motion to set aside default order 
Pending filing of petition for reconsideration 
Requests the matter to be reopened after default 
Vacated — prior order reinstated 

SUITABLE SHIPPING CONDITION 
A field related problem 
Breach of warranty 
Breach of warranty, failure to prove 
Warranty, not applicable 

TOTE 
Returned unusable, liable for 

TRANSACTION 


Potatoes were sold in contemplation of their use in interstate 
commerce 


TRANSPORTATION SERVICES AND CONDITIONS 
Abnormal 
Abnormal temperatures 


Not responsible for decay 


Produce could not withstand the rigors of normal transportation 
services and conditions 


Shipped with incompatible ethylene gas-producing produce 
UNDISPUTED AMOUNT 

Order for 187, 316, 474 
VIOLATIONS (DISCIPLINARY) 

Of Section 2 of the Act ... 120, 121, 124, 126, 257, 264, 266, 268, 270, 402, 403, 408 

Repeated and/or flagrant 121, 124, 403, 408 

Wilful, repeated and flagrant 120, 126, 257, 264, 266, 268, 270, 402 
WARRANTY 

Breach of 

Breach of, failure to prove 

Breach of, failure to submit sufficient evidence of loss 

Failure to claim 

Not applicable 


POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 


INSPECTION SERVICE 
Withdrawal and denial of 
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SANCTION 


Withdrawal and denial of inspection service under Title I of the 
Federal Meat Inspection Act and the Poultry Products In- 
spection Act 
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